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PREFACE 


Indian Constitution is a living document and embodies the 
hope and aspirations of millions who suffered and sacrified their 
everything during freedom struggle. The present document which 
contains labour, wisdom and experience of Constitution Fathers is 
now about 30 years old. During this period it has been amended 
45 times, to suit national needs and conveniences. It has its peculiar 
features. Constitution Fathers had their own problems which they 
inherited as legacies of the past and also had to work under 
peculiar socio-economic and political situations prevailing in the 
country in those days. 7 

But in spite of all this, they were determined to give to the 
people of India the best practicable and workable document, based 
on their expectations and hopes. 


The present volume which opens with the problems and tasks 
of the Constituent Assembly, is followed by the sources of the Con- 
stitution, its characteristics, preamble and then passes on to India— 
A union of states, citizenship and peculiar federation of Indian 
federation. The Constitution Fathers have given to people of India 
certain Fundamental Rights and now the citizens have some Funda- 
mental Duties to perform. These have been discussed, alongwith 
Directive Principle of State Policy. Working of three organs of 
Government, namely; The Executive ; The Legislature and The 
Judiciary have been elaborately discussed. The Constitution has 
provided for certain independent functionaries i.¢., the Chief Election 
Commissioner, Comptroller and Auditor General of India etc. In 
the country there are several important Commissions as wel} e.g. 
Finance Commission, Planning Commission ; Minorities Commis- 
sion, Commission for Backward classes etc. These have been 
discussed at considerable length and same treatment has been given 
to amendment process of the Constitution. 


The whole study is critical and analytical. It not only deals 
with the theory of the Constitution, but also peeps into what is 
being practised by politicians of the nation. The study has been 
made authentic by extensively quoting authorities on the subject. 
Each aspect of the study has been discussed from several angles and 
latest information every topic dealt with in this volume has been 
provided. The present controversy over Parliament’s right to 
amend the whole of Constitution, including Part ITI has been given 
due place and weightage. Proper space and attention has been 
paid to Constitution Forty Second and Forty Fourth Amendment 
Acts, which made far reaching changes in the Constitution. 


(ii) 


{ am quite sure that the present volume will be a useful 
companion both for tne students, researchers ard teachers of the 
subject. They will, find much to their use in this handy volume, so 
I feel Both myself as well as my publishers will be thankful to all 
those who spare time and labour by giving their Constructive 
suggestions for the improvement of this volume. 


. My thanks go to the publishers for bringing out this volume 
“so quickly and nicely. I am grateful to my son, Parveen, who helped 
me in more than one way in completing this volume. His contri- 


bution was particular in the collection of material and in up-dating 
that. 


HANS RAJ 
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their desires and 
for which nation wan 
the metho 


OF THE CONSTITUENT ASSEMBLY 

. -First major problem for t 
s that it was to decide about the ye eee 
overnment, whick Option was either to have 
Parliamentary OF Presidential form of government. » India was 
oth. In India there had been strong bureaucracy. 
inistration inIndia, 


2 d these is & 

sive way- ex council, 

he was not always boun their advice. He- © oyed an 

exercised powers in his discretion as well as in his individual 

judgment Moreover unlike a Prime Minister oF 4 President he 

was not soverelg ead of state because he was responsible to 

ihe British: Parliament, through Secretary f State, Jor all acts 

i issi Moreover, could recommend 
matters and final 


d commission. 
n all important 
being Crow® representa- 
h for Parliamentary and presidential form of 
_ India had links with Britain 


Conditions both | 
ipe in the country 
f government based on adult 


governmen paces 

which had Parliamentary from © À k 

W achis: ndian Jeadership was commitied to give to the people 

$ cratic rights based on adult franchise. “The leader- 
working of parliamentary system 

Lal Nehru, Maulana 


2 INDIAN POLITICAL SYSTEM 


Abul Kalam Azad and Mahatma Gandhi were opposed to concen- 
tration of power and authority in one hand, as that could possibly 
dagnerate in Indian situation. But at the Same time Indian masses 
had their own problems in so far as this form of government was 
concerned. The people were not prepared for that. The masses 
were illiterate and thus it could not be expected of them that all of 
sudden they will become capable of electing their representatives 
taking into considerations their abilities, policies and programmes 
which they were likely to follow and their character and capacity 
of understanding every national and international problem. There 
was every danger that illiteracy of the masses will be exploited 
by educated elite on the one hand and moneyed class on the 
other. There was also every fear that in elections people will get 
elected on th: basis of caste and religion and thus casteism 
and regionalism will get encouraged and with the passage of time 
Prove dangerous for the unity of the country as a whole. 


Ultimately the founding fathers of the Constitution thought 
that essentially and basically India should have parliamentary 
democracy and not presidential form of government. 


Secular or Non-secular Controversy Another issue which 
the Assembly faced was about secular or non-secular character of 
India. There was strong view point that after the partition of 
Country, secularism had no meaning. What had been left of 
Andia was now a Hindu India in which about 90% population was 
Hindu population. The Muslims of India under Muslim League 
had expounded two nation theory. They had solidly stood 
behind Muslim League. They had struggled for a _ home 
land for the Muslims and after blood shed and policy of 
anti-nationalist struggle, they had succeeded in getting that. Every 
Muslim of India had every right to go to Pakistan. If some 
were not going that was their own convenience. 


Not only this but this, section also believed that history was 
a witness that for winning freedom, the Hindus made maximum 
Sacrifices. There was no doubt about it that without their supreme 
sacrifice India would not have won freedom. They also pleaded 
that if the Muslims all over the world can have theocratic state, 
where they could preach and propagate their own faith, then 
why the Hindus of India cannot have their own Hindu State. 


On the other hand, there was predominently Congress section 
in the Assembly which firmly believed that India should be a secular 
State. According to them whole freedom struggle was fought on 
secular principles. The Muslims of India had all along. been 
assured that they will have equal rights with the Hindu majority. 
Quite a vast majority of the Muslims had fought with the Hindus 
for Winning freedom for India. Moreover, it was also argued that 
India had the glorious tradition of being the’ fand of religious 
toleration To subordinate the importance of one religion. under 


THE CONSTITUANT ASSEMBLY 3 


the other was something unknown to India. It was also pointed 
out that concept of theocracy was quite outdated. All persons in 
the society must be respected and valued on the basis of their 
ability rather than thé faith which they practised. It was argued 
that even after partition of the country, crores of the Muslims 
will be living in India and in case they are treated as second rate 
citizens, the nation will not be in a position to get their co-operation 
and they will not be forthcoming for the task of national Teconstru- 
ction. This section also pointed out that history was a witness 
that in the world only those nations have progressed which could 
get the co-operation of all sections of their population. 


The debate went on and ultimately it was decided that India 
‘should be a secular rather than a theocratic state and thus secular 
character of India was accepted as the ultimate goal. 


Democratic Socialism. When India became free and Consti- 
tuent Assembly embarked upon the difficult task of giving 
Constitution to India, the world was sharply divided into two power 
blocs. On the one hand, was so called capitalist bloc, whereas on 
the other was communist bloc. India was to decide about the type 
of society which was ultimately to be established in the country. 
On account of our old ties with England and. moral support given 
by the USA in our freedom struggte, we had the experience of 
what was good or bad in this system. Similarly much had been 
said and read about the system of government and the society 
which had been established in Soviet Union, after the Revolution of 


1917. The Assembly decided that India shall be a democratic 
Socialist State. 
X 


` Adult Franchise. Then another problem was whether the 
people of India should be given the right to vote on the basis of 
universal adult franchise or some restrictions should be put on 
voting right of the masses. For adult franchise it was essential that 
the people should be politically conscious. They should have 
enough leisure time to understand political, social and economic 
problems and the way each political party wanted to solve that. 
They should be above easy temptations which might be offered to 
the voters by the candidates. They should realise their responsi- 
bilities as a voter and cast their vote on the basis of ability of the 
candidate. The should have capacity to rise above regionalism and 
casteism. At the time when Constituent Assembly was attempting 
a constitution for the country practically no such condition was 
existing which could make nation fit for adult franchise. The 
people were illiterate. Narrow considerations of caste and region 
were supreme. There was poverty and the people had no leisure 
to understand political problems. The society was backward and 
means of transportation and communication were so difficult that 
it was difficult for the candidates even to teach the electorates. 


Equally important problem was that in case adult franchise 


was not accepted what other alternatives could be. One such other 
alternative could be manhood franchise. This practically meant 
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S total population will be defranchised. This also: 
eee ene m politically unconscious whereas only 
men was politically awakened and.conscious. This situation was 
not acceptable to Indian leadership. During freedom struggle it 
had been amply demonstrated by women that they were politically 
conscious. The women had-also suffered with men in all walks of 
life. Moreover, all over the world the women were being ‘given. 
the right to vote and it will be undesirable to keep women out of 
political race. 


Then another way out was that only those who were educated 
should be given the right to vote. It was believed that by and 
large the educated were politically more conscious than the un- 
educated. In India perhaps’ this was not true. During our freedom 
struggle the illiterate masses spread in far. flunged villages made 
immense sacrifices. It will be rather right to. say that illiterate 
villagers always willingly came forward than white collar,. middle 
class, city dweller educated persons, Not only this, but at that 
time educated population of India Was only 7°, There was-ne 
justification in giving franchise to only 7% and defranchising 93% 
of a country’s population, 

Still another. alternative could be that propertied class should 
be given the right to vote:. This proposition was also nót accépt- 


able, because that would have also meant that the masses would 


not have been participant in the making of the government, 


‘After a thoughtful Consideration it was decided that in India 
there will bë universal adult franchise. It was felt that each 
election will educate’ the masses. Elections in democracy Were 
themselves of great educative value and gradually and slowly the 
people will begin to realise their responsibilities, It was felt by the 


republic. India’s past links with England had prompted many to 
think that India should also have constitutional monarchy. Where 
as it did not stand on the way of smooth working of parliamentary 
form of government, a constitutional monarch always had the 
advantage of having experience of Political upheavals. Such a 
monarch. could guide the Politicians and that guidance was very. 
much needed jn India. But it was on the whole felt that the days. 
of monarchy. were over.. Even such countries which were having 
monarchies were Over-throwing. these and Teplacing them with 
republics. Moreover, in India the princely States had not been. 
Well governed by their: Tulers and as such concept of a hereditary: 
Tuler had no Place: in. the iminds of the:people of India. Then 
other alternative which gould be thought of was that of dictator- 


ship, which was Worse than consti{utional monarchy and still more 
unacceptable, i 5 
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Therefere, Constitution makers favoured a President for India. 
Since it had been decided that India will be having parliamentary 
form of government, therefore, there was no idea of having a 
directly elected President, who could pose a challenge to the 
authority of the Prime Minister, on the plea that he too was elected 
representative of the people. It was, therefore, decided that he will 
be indirectly elected by the people. In order to avoid his becoming 
autocrat, it was also decided by the Assembly that he should be 
elected only for a limited period of five years. Thus the Assembly 
decided that India will be a republic, with indirectly elected 
President for a limited period of five years. 


Unitary of Federal System. Thet another decision which was 
to be taken was whether India should have a unitary or a federal 
form of government. India was a vast country. There was 
diversity of races and the people spoke different languages and had 
different ways of living and thinking. In the words of Rao, “India 
was museum of races, languages, religious and cultures, but in 
spite of it all, there was a unity in its diversity; or there was a social 
or cultural unity in, its diversity, or there was asocial or cultural 
unity and political diversity, the later never being able to disturb 
the former.’! It was a really very difficult problem for the country. 
India had become.a. victim of communal hatred and frenzy. There 
were ugly tendencies which -were raising their heads and trying’ to 
take advantage of difficult: situation of the country. Regicnalism 
and lingualism were -very Strong and. exerting their pressure on the 
unity of India, ‘There was communal hatred all along. There was, 
therefore, a strong section of society in the Assembly which 
believed that in the present circumstances, India should have a 
unitary form of government, so that the people of India should 
realise that they are'one nation and one country. Jn case federal 
form of government was introduced that will again promote 
regionalism. The people of India will not feel sense of unity. 
Every State will try to Promote its own interests rather than 
national interests. Moreover, states may not be in a position to 
effectively deal with such fissiperous and disintegrating forces which 
were bound to come to the front and were even now active. 


On the other hand, India had already experimented with 
federal system of government. Under the Government of India 
Acts 1919 and 1935, India had been made a federation and pro- 
vinces had been given some powers. In 1929 Indian National 
‘Congress also promised the people of India that India will be a 
federation. All the: Missions which come to India to solve consti- 
tutional problems, started with fed2ration as the basis of Indian 
political structure. “Due to political situation prevailing before 
partition of India, it had been agreed by both the major political 
parties not only this that India will be a federation but also that 
the Centre will be weak and provinces strong and powerful. There- 


1. Rao, K.V. : Parliamentary Democracy in India :.A Critical Commentary, 
And Edition, p. 2. 
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fore, the people of India were mentally prepared to hive a federal 
Set up and it was difficult to change that approach and outlook 
with stroke of pen. Not only this, but it was also realised that 
India was a vast country. In the days to come the nation will be 
faced witha very difficult task of building a new India. In this 
task some responsibilities must be shared by the States otherwise 
there was every possibility of either some of the tasks being neglec- 
ted or delayed. It wasequally difficult for a single central authority 
to control such a vast country, which had serious problem of 
maintaining law and order. 


The Assembly, therefore, decided in favour of India’s being a 
feCeral rather than a unitary form of government. The founding 
fathers however, decided that the country should have a strong 
centre and the central government should be ina position to check 
any erring state, which tried to by pass constitutional system or 
failed to maintain law and order in the State. It, therefore, did not 
favour a weak centre. 

Sovereignty of Parliament.. Next then came the problem of 
sovereignty. The question was in whom should the sovereignty be 
vasted and whether that should or should not have any limitations. 
On the one hand, was British Parliamentary System, where Parlia- 
ment was supreme aud sovereign. It represented the will of the 
people and there was no limitation on its authority. It has been 
said that British Parliament is so powerful that it can do anything 
except making a man a woman and a woman a man. The laws 
passed by British Parliament will have to be accepted by the courts 
of law, which cannot declare any law as ultra-vires in any way. 


On the other hand, was the American model in which there 
‘was system of checks and balances. The Supreme Court of the 
USA was empowered to review the laws passed hy the Congress. 
and could declare any Jaw ultra-vires of the Constitution, if need be. 
In other words sovereignty of the congress was limited by the power 
of review of the judiciary. India was to chose between the two. 


In India sovereignty was vasted in the people of India and 
their will was representcd through the Parliament, which consisted 
of Lok Sabha and Rajya Sabha. Thus in all fairness the Parlia- 
ment should have been supreme and given unbridled authority. 
But at the same time India decided to have a federal polity. 
In a federation courts are the custodian of the rights of the 
federating units and act asa balancing wheel between the centre 
and the units. Morever, the courts are also considered as casto- 
dians of the constitution. It was, therefore, unavoidable that the 
courts should be given the.power of judicial review. Accordingly 
in India the Assembly decided to blend the two. On the one hand, it 
was accepted that the Parliament was supreme, whereas on the 
other hand the courts were given the power of judicial review and 
if need he they could declare an Act of Parliament as vires of 
of the Constitution. 


>. 
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Problem of Reservation. A very serious problem which the 
Assembly had to face was that of reservation of seats. Both 
under the Acts of 1919 and 1935 and theres fter there was reservation 
of seats for religious minorities, both at the political level and also 
in public services. In fact over the decades it had be:ame a wav of 
our political life Different religicus communities could not think of 
India without reservations for religious minorites. But what was 
the effect ? The British Govyernment’s policy of divide and rule and 
reservation of seats for religious minorities gave fillip to anti-national 
movements in the country. It resulted in communal hatred and 
communal riots, which becamea slur on the fair name of India, 
which claimed itself to be land of non-violence and religious tole- 
ration. , Politics of hatred and reservations ultimately resulted in 
the partition of the country. 


Now, therefore, the problem was whether there should or 
should not be any reservations. Such reservations could be both 
religious as well as economic minorities. It.was almost accepted 
even by religious minorities that there should be no reservation 
for any religious minority and that every Indian citizen should be 
considered on his/her merits, irrespective of religion. But the case 
of economic minorities was of course considered on different 
footings. 

_ .Acase was made out thatin the country there were econo- 
mically rish and poor people. In case the latter were not given 
some protection, the former will always have an edge and the poor 
who will never come up of their own. More deserving case however, 
who was those of the scheduled cas’es and schedu'ed tribes. It was 
accepted by all sections and people of all shades in the Assemblythat 
the people belonging to these castes have been the victim of social 
quality penetrated by high cas‘e people of our society. In addi- 
tion to this, it was also felt that due to no fault of theirs, they had 
to suffer and could not flow in the main stream of national life. 
Therefore, it was very essential that these people should be given 
due consideration and weightage. Thus whereas it was found 
difficult to provide for any reservation for economically poor 
sections of the society, it was decided by the Assembly that there 
should reservation only for scheduled castes and scheduled tribes 
for quite some time, till they began to flow in the main stream of 
national life. 

HISTORY OF THE CONSTITUENT ASSEMBLY IN INDIA 

Till 1935 the responsibility of giving an Act was squarely that 
of the British Government and that Indians: had for that matter 
nothing effective to do. But it does not mean that Indians did not 
demand a Constituent Assembly till then. It was as early asin 
1934 that the Congress party demanded that India should have a 
Constituent Assembly of its own, which should give a Constitution 
to the country. In that year Pt. Jawahar Lal Nehru said. “Politi- 
cally and nationally, if it is granted, as it must be that the people 
of India are to be the sole arbiters of Indian’s fate and must, th re- 
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fore, have fullfreedcm to draw up their Constitution, it follows 
that this can only be done by means ofa Constituent Assembly 
elected by widest franchise.” In 1933, the British Government 
published a white paper outlining proposals for constitutional 
teforms in India. This paper did not satisfy any political party in 
the country and every political organisation felt that the proposals 
contained in the white paper were much below the expectations of 
the people. The Congress Working Committee then resolved that, 
“The only satisfactory alternative to the white paper is a consti- | 
tution drawn up by a Constituent Assembly elected on the basis 
of adult franchise or, as near as it is possible, with the power, if 
necessa: y to the important minorities to have their representatives 
elected exclusively by the electors belonging to such minorities.” 1 
It was, therefore, demanded by the Congress party that there 
was absolute need for a Constituent Assembly for India and accep- 
ted that if need be for religious minorities there should be reser- 
vation of seats. In 1936 in its election manifesto ‘‘Congress Party 
clearly stated that it stood for setting up a Constituent Assembly 
for India; which should give Constitution to the country. This 
was again repeated in 1938 when at the Congress Session held 
in that year Pt. Jawahar Lal Nehru declared that “Congress party 
has proposed that the Constitution of free India must be framed 
without outside interference by a Constituent Assembly elected on 
the basis of adult franchise.” The British Government was however, 
in no mood to grant an independent Constituent Assembly to the 
People of India with rights to give a Constitution for the country. In 
1939 war broke out and with that every resource was channelled by 
the British Government to war fronts, But in order to win the coope- 
.fation of the people in 1940 Cripps Mission was sent to India to 
find a solution to India’s constitutional problems. The Mission 
failed. In 1942 Quit India Movement started. Thereafter intensity 
came in India’s national Struggle. At every. step British Govern- 
ment was made amply clear that the people of India will not be 
Satisfied unless and until they were given a constitution by their 
own Con tituent Ass:mb‘y. The National Congress was very much 
Preparcd to reserve seats for religious minorities in that Assembly. 


In 1946 Cabinet Mission came to India to find a solution to 
the constitutional problem of the country. Its proposals contained 
setting up of a Constituent Assembly. It was proposed in the 
Scheme that for this Assembly each province was to be assigned 
specifi number of seats. This number will be proportionate to the 
Pa oa of the province. Seats in each province will be allotted 
link: PEEN communities in that province, which will again be 

ed with population of the community in that province. Total 


number of seats in th i i ; 
EE es ape Constituent Assembly was fixed at 389 ; to 


1, Chikarbarty & Bhattacharya :Congress in Evolution, p. 20. 
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British India 292 Seats 

Chief Commissioner's Provinces 4 

Indian States 93 
Total 389 


_ _ Division of seats in the Constituent Assembly, is so far as 
British Indian Provinces were concerned, was fixed as under : 


Name of t'te General Muslim Sikh Total 
Province Seats Seats Seats 
Madras 45 4 = 49 
Bombay 19 2 — 21 
U.P. 47 8 — 55 
Bihar 31 5 — 26 
CPS 16 1 — 17 
Orissa 9 0 — 9 
Punjab 8 16 4 28 
NWFP 0 3 0 3 
Sind 1 3 0 4 
Bengal 27 33 — 60 
Assam 7 3 — 10 
210 18 4 292 


_. It was also provided in the plan that the representatives of 
British Indian provinces were to be elected by single transferable 
vote system. But no formula was prescribed about representatives 
of princely states. It was however, provided that till such formula 
was evolved the States will be represented by a Negotiating Com- 
mittee. The plan also suggested that the Assembly at its first 
meeting will elect iis own Chairman and other office bearers, It 
will elect members of the Advisory Committees on the Rights of 
Citizens ; Minorities and Tribals and excluded areas, It will also 
divide the Provincial representatives into three sectious namely, 
A,B and C as detailed below : 


Section Provinces 
A Madras, Bombay, U.P., Bihar, 
C.P. and Orissa 
B` Punjab, NWFP and Sind 
C Bengal and Assam 


It was left to each section to frame provincial constitutions 
and also to decide whether the group constitution should be applied 
to those provinces and if so what subjects should be transferred to 
tlie Centre and what subjects should be dealt with by the provinces. 


was also at liberty to come out of the group and 


ch grou s 
such a RE all be taken only. by the new legislature of the 
after the first general -elections -under the new 


jrovince, 
Constitution. 
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It was also provided that hə representatives of the provinces 
and the Indian States were thea to re-assemble for framing the new 
Constitution. In the Union Constituent Assembly resolutions 
regarding the distribution of subjects between the centre and the 
Provinces or raising any major communal issue were to be passed 
by majority of representatives present and voting, of each of the 
two major communities. 


The Plan however, had its own problems and both the 
Congress and the Muslim League ‘objected to some of the proposals 
contained in it. Ultimately Congress decided to accept the 
Constituent Assembly, whereas Muslim League protested against it. 
But ultimately when the time came League also contested the 
elections. 


Elections to the Constituent Assembly were held in July 1946. 
Out of 210 general seats of British India provinces, 199 were won 
by the Congress. Party-wise position was 


Congress 199 Seats 
Unionist Party of Punjab 
Communist Party 


1 
Schedule Caste Federation 2 
Independents 6 
As regards Muslim seats, the pôsition 
remained that Muslim League own 73 
Congress 3 
Punjab Unionist Party 1 
Krishak Praja Party 1 


In August of the same year 4 Si : A = ioj 
the Assembly. y Sikh representatives also joined 


As a result of the election it became 


A s clear that Congress party 
was in commanding position. T 


1 i he League developed fear phycho- 
logy that- this majority could be used by the Congress for making 
the centre Strong and provinces weak. The League, therefore, 
decided to withdraw from the Assembly. Not only this, but Mr 
Jinnah charged the Viceroy of partiality. He said, “It is quite 
Obvious that the Viceroy is blind to the Present serious situation 
and the realities facing him and is entirely playing in the hands of 
Congress and is appeasing them in complete dis-regard of the 
er tee aug otber S'ennisatjons and elements in the 
country. e, im 
members not to join the Assembly. nioe age ppeiled to Mus 
a n he Assembly met on December 9, 1946 without represen- 
iitives of the Muslim League, Out of total 296 members only 207 


Assembly elect ae Pirty attended Assembly meet. The 


‘THE CONSTITUENT ASSEMBLY ik 


in the objective tesolution pointed out that it was our firm decision 
that India should be a sovereign republic. He also appealed to. the 
Muslim League to join it when he said, “It has ever been and shall 
always be our ardent desire to see that the people of India united 
together, so that we may frame a constitution which will be 
acceptable to the masses of Indian people.” On the other hand, 
working Committee of Muslim League in a resolution declared 
that the proceedings of the Constituent Assembly were ultra-vires 
of the Constitution The Resolution said, “- the constitution of 
the Constituent Assembly and the proceedings and decisions are 
ultra vires, invalid and illegal and it should forthwith be: 
dissolved.” 


It was in these circumstances that the country was partitioned. 
But Constituent Assembly of India continued to work with its task. 
of giving a Constitution to free India. But its composition some 
what changed due to partition, as some of the provinces and parts. 
of provinces had to be ceded to Pakistan. Total strength of the 
Assembly came down to 299, as against 389 originally fixed in 1946. 
The strength of princely states was reduced from 93 to 70 and those 
of British India and Chief Commissioner Provinces was reduced 
from 296 to 229, Coimparative position was : 


Name of the No. of seats No. of seats on 
Province originally fixed 31-12-47 
Assam 10 8 
Ajmer Marwara 1 1 
Bombay 21 21 
Bihar 36 36 
CP and Berar 17 17 
Croog 1 1 
Orissa 9 9 
“Delhi 1 1 
East Punjab 28 12 
Madras 49 49 
U.P. 55 55 
West Bengal 60 19 
British Baluchistan 1 -— 
NWFP 3 — 
Sind 4 ài 
296 229 


CONSTITUENT ASSEMBLY AT WORK 


It is not an easy task to prepare a constitutional document, 
because that is the life span of a nation and reflects will and wishes 


1. Baxerjec, A.C. ; The Making of Indian Constitution, p. 314. 
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of the people. Therefore. the Assembly had to evolve its own 
system of working. It was to see that the work ran smoothly and 
the people of the country had not to wait for a very long time fora 
‘constitutional document. It was also to see that such a document 


very rigid and at the same time not inelastic. Thus the tisk 
‘before the framers of the Constitution was really difficult. 


The Assembly decided to follow Committee System and for 
the purpose several Committees were set up. These included 
Committee on Fundamental Rights, Committee on Supreme Court. 
Credentials Committee, Advisory Committee on Minorities, Rules 
Procedure Committee, Steering Committee, Union Powers Com- 
mittee, Adhoc Committee on National Flag and so on. But 
most important Committee was Drafting Committee. It was this 
Committee which mainly shared the responsibility of giving a 
constitutional document to the country. Its composition was : 


Dr. B.R. Ambedkar...... Chairman 


K.M. Munshi Do 
Mohammad Saadullah Do 
N. Madhva Rao (He replaced Shri B.L. Mittre) 


Er Snshiachari (He took the seat of D.P, Khaitan after his 
eath k 


The Drafting Committee really did a marvellous job. Dr. 
Ambedkar and other members of the Drafting Committee really 
defended the draft of the Constitution in a very remarkable manner 


to the members of the Drafting Committee, more particularly 
their Chairman Dr, Ambedkar with great patience. He was in a 
Position to take the Assembly with him. In the Assembly, Dr. 
Ambedkar and the members of the Drafting Committee played 
the role of Cabinet Ministers, who took upon themselves the 
responsibility of piloting each clause of the Constitution and saw 
to it that that clause was Passed. If any change was introduced 
and accepted, that was also done in a way as ifa Minister was 
accepting the Suggestion of the House. The Committee gave 
thorough Consideration to all the Proposals which were received 
from different Committees. Every care was taken to see that the 
time was not wasted and in this regard President observed strict 
control. He did not allow any irrelevant discussions to continue 
or any irrelevant matter to crop up or was admitted. 


At its plenary session held from 20-26 January, 1947 the 
Assembly adopted an objective resolution moved by Pt. Jawahar 
Lal Nehru. The resolution said that India shall be sovereign 
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democratic State. It was also accepted that the provinces should 
be redistributed so as to make them homogenous units based on 
linguistic, cultural, administrative as well as economic considera- 
tions as soon as possible, after the enforcement of the new 
constitution. 

At its plenary session held from 28th April-2nd May, 1947- 
the Assembly adopted the following : 

(a) that the Union Government should have Defence, Foreign 

Affairs, Communication, Financial and Miscellany powers. 
(6) that fundamental rights should be justifiable. 
(c) that fundamental rights should be extended to all citizers 
of India without taking into consideration caste, creed, 
religion or: sex of the perscn concerned. . 
(@) that -untouchability should be abolished and any dis- 
crimination against Scheduled Castes should be treated 
an offence. 

(e) that Union Government will not accept any title. 

(f) that acceptance of title by Indian citizens from any 

foreign government should be prohibited. 

(g) that the Constitution should be written both in English 

and Hindustani. 

At its meetings held between July 14-31, the following reports. 
were considered : 

(a) Report.of Provincial Constitution Committee in which 

model Constitution for the provinces was presented, 

(b) The Report of the Union Constitution Committee was 

considered. 

(c) Proposal on new Indian National Flag was presented. 

At its session held from 20-29 to August, 1947 the Assembly 
considered the following reports : 

(i) Second Report of the Union Powers Committee on federal 

and Provincial powers. 

(ii) Report by the Advisory Committee on Minorities. 

(iii) Report of the special Committee on the future working of 
the Constituent Assembly. 

The -Advisory Committee on Minorities recommended that 
the system of separate electcrates should be abolished. The last 
mentioned Committee was of the view that the Assembly should 
work as Dominion Legislature and its sessions should be held not 
on the same days on which it sat as Constitution making body. 
When it sat as a Dominion Legislature. it should be presided over 
by the Speaker. The Ministers who were not members of the 
Constituent Assembly were allowed to participate in its deliberation 
but without voting right. For the first time Assembly met as 
Dominion Legislature on 17th November, 1947 and elected. G.V. - 
Mavlankar as its Speaker. It was also recommended that represen- 
tatives of princely state shou!d be associated in law. making process. 
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On 29th August, Dr. B. R. Ambedkar was appointed as the 
Chairman of the Drafting Committee. The Committee presented 
a Draft Constitution on 21st February, 1958 for the consideration 
of the Assembly. On 14th September, 1949 the Committee decided 
that Hindi shall be the official language of the Indian Union 

- and that itnglish shall continue fora period of 15 years from the 
commencement of the Constitution. The Assembly adopted 
Constitution on 26th November, 1949 and came into force on 
26th January, 1950. In all the Assembly held If Sessions, covering 
165 days, out of which 114 days were devoted to consideration of 
draft constitution. 


WAS CONSTITUTION A CONGRESS DOCUMENT ? 


It has frequently been said that the Constitution of India, as 
given to the people, was a Congress document and nothing beyond. 
It fulfilled the promises givento the people by the National 
Congress from time to time. Not only this, but the framers of the 
Constitutioa and members of different Committees belonged to the 
‘Congress party or were under the influence of Congress idealogy. 
It has also been said that the Constitution of India was not framed 
in the Constituent. Assembly but in the meetings and offices of 
the Indian National Congress. The ideas of federalism, fundamental 
tight, secularism, adult franchise, democratic socialism which 
became pivotal points of the Constitution were all in keeping with 
the policies and programme of the National Congress. Even other- 
wise after the withdrawal of membership of Muslim League from 
the Constituent Assembly, what was left was only the National 
Congress which was in absolute majority and could pass any 
measure, which it deemed fit. In the words of Granville Austin, 
“The Constituent Assembly was a one party, was one party body 
in an essentially one party country. The Assembly was the 
Congress and the Congress was India. There was a third point which 
completed a tight triangle, the Government.. ... for the Congress 
was the government too. The Assembly, the Congress and the 
Government were like the points of a triangle, separate entities, 
but linked by over-lapping membership, they assumed a form 
infinitely meaningful for India.’ in fact in the Congress party, 
Congress oligarchy consisting of top leadership and Congress 
Working Committee took all important decisions and communi- 
cated the same to the Drafting Committee. which gave that proper 
shape and working. Dr. K. V. Rao once said about the real authors 
of the Constitution of India, “If any people are entitled to be called 
so they.are Nehru and Patel, but I could like to call them as 
presiding deities, the sources of all the ideas of Indian Constitution 
=the real makers of the Consiitution”.*. It was again Congress 
leadership which played a big role in the Constituent Assembly and 
ensured that what was decided by the Congress oligarchy got the 


I: Granville Austin: The Idian Constitution—Corner Stone of a Naia 
pp. 8-9. fon 5 
2. Rao, K. V. : op. cit., p. 12. 
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approval of the Assembly. It has also been said that, “This possi- 
bility of chaos was reduced to nil by the existence of the Congress 
party inside the Assembly which brought intø its proceedings a 
sense of order and discipline. It is because of the discipline of ihe 
Congress party that the Drafting Committee was able to pilot the 
Constitution in the Assembly with the sure knowledge as to the fate 
of each article and each amendment. The Congress party is, 
therefore, entitled to all the credit for the smooth sailing of Draft 


- Constitution in the Assembly”.! 


But on the other hand there is another view point. According 
to that it is believed that the Congress party took every care to 
see that it was a representative bedy and that in the Assembly 
talents of the country irrespective of that ideology and viewpoint 
were given a seat. The Congress party gave representation to the 
Anglo Indians, Indian Christians women, members of Scheduled 
Castes and Schedule Tribes, and Provincial Congress Committees 
were given directions to nominate talented people. One finds that 
Sir Tej Bahadur Sapru and Pt. H. N. Kunzru came from U. P. and 
A. K. Ayyar, N.G. Ayyangar, K. Santhanam and B. Shiva Rao 
were sent by Madras Pradesh Congress Committee. On the 
Assembly were also persons like Dr. S. Radhakrishnan, N. Gopala 
Swami Ayyangar, K. M. Munshi and persons belonging to all 
professions, including business, law, journalism, industry, medicine, 
agriculture etc. Every care was also taken to see. that the members 
were given ‘fullest Opportunity to express their viewpoint. No 
Person was discriminated simply because he did pot agree with the 
view point of the National Congress. In the words of Austin, “The 
oligarchy certainly used its influence to promote consensus. By 
Teplying to questions about, and Opposition to various Provisions 
with full explanations, and by relying on persuasion rather than 
force the members of the oligarchy reinforced the effect of their 
power and prestige, usually winning their opponents, even the high 
tanking ones.” At another place ‘he says, “Democratic decision 
making by the members of the Congress Assembly party and the 
oligarchy’s refusal to arrogate to itself all wisdom and authority 
helped to make possible a generally acceptable constitution’’.2 


A CRITICAL APPRAISAL OF NATURE OF THE 
if. `- CONSTITUTION 

There is thus a controversy about the Constitution of India. 
On the one hand, it js believed that it is a value loaded document 
which represents the philoscphy and ideology of the Congress 
party. It was natural also because at that time it Tepresented 
the view point of the nation. It controlled the government and 
the Assembly. On the other hand, there is another view point which 
makes ys believe that this document is not wedded to any particular 
ideology or view point because leaders like Jawahar Lal Nehru, 


1. Constituent Assembly Debates, Vol. XI, 1947. 
2, Austin, G. ; op. cit., p. 25, 
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who dominated the show, were very liberal. They were not conser- 
vatives. . The leadership was very adjusting to every view point. 
According to this view point, in case the document was ideology 


loaded then there would have been loud protests from mai. 


quarters. But the document was accepted unanimously, without 
even a whisper. This shows that in it view point of 
every shade of public opinion was both accépted as well as accom- 
modated The strength of this view point can be appreciated from 
the fact that even today no loud protest has’ been raised in the 
country on the plea that the Constitution should be re-enacted 
beacause it did not represent the view point of the nation, but only 
tha: of the Indian National Congress. Even today it is accepted 
that it is a national document. Í 


Itihas often been argued out that the Constituent Assembly 
of India was not a representative’ body of the: people of India 
inspite of the fact that in the: Assembly were people of great emi- 
nence and represented the view point of the people: There 
is also no- doubt that these people worked in the best interest 
of the country and for them paramount consideration was. to give 
the people of India a document which could -help improving social, 
economic and political life of India.. But inspite of this the fact 
remains that the people of India never elected them for the specific 
purpose’ of making Constitution for India.. These people, before 
the partition of the country came from the provinces and when 
Muslim League decided not to participate in the deliberations of the 
Assembly; they were continued and some additional nominations 
“were made to make the Assambly a more representative body. Not 
only this, even no referendum was held to get the names of the 
members of the Assembly approved from the people of India. Thus 
technically speaking, the Constituent- Assembly of India was not a 
representative body of specially elected representatives for the 
specific job of making Constitution of India. 


Then it is also argued out that the Constituent Assembly was 
not a sovereign body inthe sense that it was not free from 
pressures. Of course, it was clear from the very beginning that 
the Assembly was not under the influence of British Parliament, 
which even could not dissolve that. But at the same time, it cannot 
be denied that it was under internal pressures. The pressure of 
Congress oligarchy was really very great. It being the party in 
majority always guided the proceedings and deliberations. The 
pressure was so high that it made many remark that Indian Consti- 
tution was Congress document. It is said that oncé even Dr- 
Ambedkar remarked that “I was a hack. I did what I was asked 
todo. I only carried out the wishes of mojority.” The pressure of 
majority party was so great that even if the founding fathers of the 


-Constitution wanted to givea different Constitution. perhaps they 


could not do that. It is quite often said that the Constitution of 
India would have been a different document had it not been pre- 
paréd under the close supervision of Congress oligarchy. 


” 


CHARACTERISTICS OF THE CONSTITUTION Coo Arm FBS, lee 


Court of the USA. Down below the Supreme Court is a net work 
of lower courts which decide all disputes. In order .to main- 
tain independence of judiciary, judges are paid high salaries 
which are non-voteable by the Parliament. The legislature has no 
hand in the appointment of judges and the executive head of the 
State cannot remove them of his own accord. In order to save 
them from unhealthy influence of influential public men, judges 
have not been permitted to serve anywhere after. retirement. 
They cannot be removed from office, except by impeachment, 
which is a complicated procedure. Inorder to keep them away 
from the clutches of the executive government, it has also been 
provided that their salaries and allowances during their tenure 
will not be changed to their disadvantage. Both the Supreme 
Court as well as High Courts have been given power to recruit 
their own staff and also to decide about their conditions of 
service. It is ord provided that no discussion shall take place in 


ar 


the legislature of a State or in a House of Parliament with respect 
to the conduct oflany judge, in the discharge of his duties. In the 
words of Shukla, “Thus, our Constitution has done every thing to 
make the Supreme Court and the High Courts independent of the 
influence of the executive,” } ` 


Forty Second Constitution Amendment Act made some changes 
in the clauses of constitution dealing with the Supreme Court 
l and the High Courts. A new clause each was added in Arts 131 

139 and 144, whereas Art 145 was amended and Art 158 was 
| substituted by a new clause. Similarly Arts 217, 225,226, 227 
| and 228 dealing with High Courts were also amended. Consti- 
tution Forty Four Amendment Act has amended Arts 132, 133, 134, 
139 and 150 of the constitution which relate to Supreme Court 
and Arts 217, 225, 226 and 227 which conċern the High Courts. 


Emergency Provisions of the Constitution. One ofthe unique 
features of the Constitution of India is the way in which situation 
willbe dealt with during emergency. According to these pro- 
visions when the head of the state is satisfied that it is impossible 
to run the administration of the country or a part thereof, in 
accordance with the normal procedure laid down in the consti- 
tution he can declare emergency and take administration of the 
country or part thereof in his own hands. This emergency can 
be financial or political and should either have occurred or the 
threat of occurrence should be there. Declaration of emergency 
has far reaching'effects and consequences are that with such a 
declaration fundamental rights are abrogated and the court of 
law can refuse to listen petitions for the enforcement of these rights. 
Federal set up of the country practically turns out to be a unitary 
one and no bill can be introduced in the legislature without prior 
permission of the Head of the State. The President or Governor is. 
the exclusive authority to decide as to whether there is need and 
necessity of declaration of such an emergency. In India emergency 
was declared in 1962, when China invaded India. It was again 
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declared in 1965 and 1971 when Pakistan invaded the country. In 
1975, in India internal emergency was declared in the country, as 
aresult of which censorship of Press was introduced. Quite a 
large number of prominent political leaders were put behind: the 
bars. During this period Forty Second Constitution Amend- 
ment Act was passed which introduced far reaching changes in 
the constitution. This emergency was lifted only in 1977. 


On several occasions the President of India has taken over the 
administration of States on the plea that there is constitutional 
break down and administration of the State cannot be run in 
accordance with the provisions of the constitution. Last such 
declaration was made in 1980 when President took over the 
administration of 9 States in his own hands. 


Protection of Minorities. In India there are religious and 
other minorities which require special care and attention. Scheduled 
castes, scheduled tribes and other backward classes had been 
suffering in the hands of advanced sections of society for ages. 
They had no social status and unless special protection and care 
was taken these could not be expected to compete „with other 
sections of society. With this end in view, the constitution has 
provided for system of reservation of seats for these cultural 
minorities, in all walks of life. This is however, a temporary 
provision and as soon it is felt that these minorities have come at 
par with other sections of society, this reservation will cease to 
exist. In the past, in India there was the system of reservation 
of seats for religious minorities. The system proved very dangerous 
and ultimately resulted in the partition of the country. This 
system has however, been completely-abandoned and now there is 
no reservation for religious minorities. This was impossible in 
India’s new set up because it was not in keeping with secular 
character of the country. Reservation of seats for scheduled 
castes and scheduled tribes came to an end in January, 1980. At 
that time general elections in the country had recently been held 
and session of the Parliament was convened to amend the consti- 
tution to provide for its continuance. Whereas Parliament passed 
necessary legislation on similar lines before its dissolution UP 
Assembly instead of approving the measure decided: to end reserva- 
tion for these castes land classes. Other States have however 
-passed legislation approving Centre’s proposals. Fortyfifth Consti- 
tution Amendment Act has been passed extending reservation for 
‘another period of ten years. 


There is however, some controversy going on whether there 
should at all be reservation for these castes or not. According to 
‘few many castes and tribes, which had been listed in the schedule 
have so much advanced due to protection enjoyed by them that 
these are much better than even middle class Brahamins and other 
castes. There are many, who need protection now but are Not 
getting. First demand, therefore, isthat there should be Te- 
Scheduling and de-scheduling. Then another demand which has 
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been put forward is that reservation should be on the basis of 
economic standard of the people and not merely because one 
belongs to a particular caste. But even now reservation on caste 
basis has been provided. 


Continuity With the Past. India’s new constitution has not com- 
pletely broken with the past. Before the inauguration of present 
constitution India was governed under the Government of India Act, 
1935. The Act had made India a federation, in which there was clear 
division of subjects between the Centre and States. Emergency powers 
of the Governor-General were also there. Not only this, but even 
the very idea of federal system for India is what had been provided 
in the Act of 1935. The system of centralised judiciary which has 
been introduced in the Constitution of India, is again an indication 
of India’s continuation with the past. The Act of 1935 had pro- 
vided for a federal court, down below were High Courts and 
Sitiet courts. This has been provided in the present constitution 
as well. 


But in many respects continuity with the past has also been 3, 
broken. There were no Fundamental Rights for the people. There 
was also no system of universal adult franchise under the Act of 
1935. India was then not a republic and people of India were in 
no way associated with the amendment Process of the Act. Federal 


r Inspite of the fact that in some respects India has broken from 
its past, yet in many ways it has tried to maintain its continuity 
with the past. 


Attaining of Potitical Unity. Before independence India was 
divided into ‘Indian States’ and ‘British India’. The former was 
under the control of Indian Princes who governed their states in 
the manner they liked. Different Acts passed by the British 
Parliament after the national rising of 1857 were not applicable to 
these states. Thus the Acts operated within the British India. It 
is for the first time that.through present constitution that Political 
unity has been achieved. The states having been merged in the 
Indian federation, the Constitution of India is now applicable to 
the whole of India, including Indian princely states. Thus for the 
first time image of united India has been Portrayed and the country 
woven in a texture. The people of India have tasted the fruit of 
unity. 

Provision for an Official Language. English is not the 
language of Indians and was introduced in India by the Britishers 
after their coming and staying in this country. For a proud 
Nation—India as she is—she must have a national language of her 
own. In addition to English which was followed and spoken 
the educated Indians, India had several regional languages, which 
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had rich literature and treasure of knowledge. It was most 
imperative to preserve that. But at the same time national language 
is symbol" of national unity. After a very thoughtful consideration 
constitution makers decided to adopt Hindi as the national language: 
of India. Hindi was spoken and followed over a large part of India. 
and it was felt that it could easily and quickly be developed into 
national language. At the same time it was also realised that 
Hindi was not in a position to replace English all at once, firstly 
because it was not very rich and secondly because some parts of 
Indian Union were not in a position to switch over to Hindi 
immediately. In order to bridge over these difficulties, constitution 
provided that Hindi shall be the official language of India after 
15 years from the date of inauguration of the constitution. The 
position was however, again reviewed before the expiry of this 
period and it was assessed that India was still not prepared for the 
switch Over and that some of the Indian states were opposed to 
imposition of Hindi onthem. Accordingly an Official Languages 
Act, was passed in which it was provided that Hindi and English 
will continue to stays in India for some time more but Hindi 
will alway have prior place and upper hand over English. In 
addition to Hindi, which has been declared India’s national 
language, constitution has also recognised certain regionat 
languages, e.g. Punjabi, Gujarati, Bengla, Tamil, Telgu, Malyalam 
etc. The Government of India has several times made it clear that 
Hindi shall not be imposed on any Indian State unless and until a 
State was willing to happily accept that. 


Proyision fer Autonomous Organisations. The constitution 
has also made a provision for certain autonomous bodies which 
have been set up with a view to providing checks on three impor- 
tant organs of the government. An Election Commission has 
been provided to impartially conduct elections in India. The need 
of such a Commission was felt by our constitution makers 
-primarily because impartial elections were the basis of India’s 
democratic set up andsystem. Without these elections democracy 
in India could not be a success. The constitution has also created 
an autonomous Supreme Court. It has been made independent and 
autonomous primarily because this court is custodian of our 
Fundamental Rights and Constitution. The court is also Tequired 
to decide disputes which might arise between the Centre and the 
States. The constitution has also created an autonomous body 
i.e. The Comptroller and Auditor General of India. This high 
dignitary enjoys autonomy because it was felt that national finances 
should be properly controlled and watched. He js Tequired to sce 
that the finances are spent only in accordance with the Provisions 
of the Act passed by the Pailiament. 


Universal Adult Franchise. Another feature of the constitu- 
won is that it has provided for universal adult franchise. 
provided that every citizen of India without any disti 
caste, creed and religion on the one hand and sex on t 
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plurality of vote either on the basis of income or property or 
Political maturity or on the basis of even educational qualifications. 
All that the constitution provides is that every adult shall have 
tight to vote. This becomes significant when viewed in the back- 
ground that for quite a long time, the women in many parts of 
Europe did not enjoy any such right. In addition, under the 
Government of India 1935, hardly 15% of Indian citizens had this 
right. According to some thinkers this is the boldest step which 
has been taken by our constitution fathers. This shows that they 
had full faith in the capacity of the people of India to use to their 
right properly. Some critics of course felt that it was premature 
to give the people of India this right when there was poverty and 
illiteracy. but constitution fathers took a bold step and decided to 
go ahead and wanted to make a beginning in this direction right 
earnestly. 


Chapter on Fundamental Duties. The constitution of India 
incorporates a chapter on Fundamental Rights. The rights are 
justifiable in the courts of law. Each and every citizen of India 
had been given these rights and no one can deprive any person 
from enjoying those rights. But there was no chapter on Funda- 
mental Duties. It was with the passing of Forty Second Constitution 
Amendment’ Act thgt°a chapter on Fundamental Duties was 
incorporated in thé-constitution, by the addition of a new Article 
{Art SIA) The Article provides that every citizen of India shall have 
the following Fundamental Duties - 


(a) to abide by the constitution and respect its ideals and 
institutions, and national flag and national anthem. 

(E) to cherish and follow the noble ideals which inspired our 
national struggle for freedom - 

(c) to uphold sovereignty, dignity and integrity of India : 

(d) to defend the country and render national service when 
called upon to do so; 


(e) to promote harmony and the spirit of common brother- 
hood, amongst all the people of India transcending religions, 
linguistic and regional and sectional diversities; to renounce 
practices derogatory to the dignity of women ; 

(f) to value and preserve the rich-heritage of our composite 
culture; 

(g) to protect and improve the natural «n/ironment including 
forests, lakes, rivers and wild-life, and to have compassion for 
living creature ; 

(h) to develop the scientific temper, humanism and spirit of 
inquiry and reform ; ’ 

(i) to safeguard public property and abjure violence. 


(ii) to strive towards excellence in all spheres of indiyi 
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and collective activity so that the nation constantly rises 
to higher levels of endeavour and achievement. 


Constitution Not a Patch work. Even as the risk of repetition 
it may be stressed that Indian constitution is conparatively 
of recent origin. Constitution makers however, had the experi- 
ence of the working of the other constitutions of the world 
as well and wanted to be benefited by that. What constitution 
makers aimed at was that they should give the nation a most 


workable constitution suited to Indian conditions and environ” 


ments. They did not at all attempt to give something new but 
what they attempted was that this pious document should be most 
suited to Indian conditions. Accordingly Parliamentary system of 
government was borrowed from England. Supremacy of court 
and inclusion of Fundamental Rights in the constitution is the 
influence of the USA. A strong centre in a federal polity has been 
borrowed from Canadian system. But this does not mean that 
there is nothing new in the Constitution of Indian and that it is 
mere patch-work. In the words of K. Santham, “The Indian 
President is however, to be elected by an electorate consisting of 
the elected members of both Houses of Parliament and elected 
members of Legislative Assemblies of the State. This is an origina} 
device.” He also pointed out that “The conduct of all elections 
at the Centre and the units through an E¥ection Commission is 
another important novelty of the Indian constitution. In the 
procedure for the amendment of the constitution a wise balance 
between extreme rigidity and undue flexibility has been achieved.” 


4 


Preamble of the Constitution 


The Constitution of India is prefaced with a Preamble which 
is supposed to reflect the image of corstitution;and ambition of 
its makers. It is however not an integral part of the main document 
and as such not subject to judicial review. But at the same it 
occupies a pivotal position in so far as the interpretation or clea- 
rance of any vagueness in the constitution is concerned. It is thus 
key to constitution. It also indicates the source as well as the 
sanction and the pattern of the constitution and is supposed to 
indicate the contents of the constitution. The whole constitution 
can be measured with this yard-stick and has been called as 
perfection in itself. lt reflects our glorious values. In the words 
of Pt. Thakur Das Bhargav, “I would like that we examine all 
the provisions of the constitution by touch stone of the Preamble 
and thus decide whether constitution is good or not.” 


C.J. Suba Raoin the .case of Gokalnath Vs. the State of 
Punjab maintained that the Preamble of the constitution contaięs 
in nutshall its ideals and aspirations. In case however, preamble 
is dropped it will not change the statute itself. About preamble 
Shukla says, “Itis neither regarded as a source of any substantive 
governmental power not by itself alone it imports any limitations 
on the exercise of powers nor expressly or impliedly prohibited by 
the constitution.” In the world there are many constisi¥tions 
which do not contain any preamble. All that can be said 1s that 
preamble gives the constitution greater dignity. TMe preamble of 
Indian constitution however, not only. reflects basic character of 
the State but also specifies at some length purposes and objectives 
of the constitution. Though not a part of the constitution, | the 
preamble can be referred to, to explain and elucidate a point 
where there is some ambiguity. 


There are however. several cases in which the preamble of the 
constitution has been given much importance. In Irdo-Pakistan 
Agreement case Supreme Court of India observed that preamble 
to the constitution is a key to open the mind of the makers. In 
Keshvananda Bharti case all the judges took the view that preamble 
of the constitution was its integral part. In Berubari Union case 
it was also held that preamble was part of the constitution because 


1, AIR 1967. S. 1543, 1655 (167) 25 CR. 742. 
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it was expressly voted to be the part of the constitution. In the 
words of Dr. Dayal, “A majority of the judges of the Full, Bench 
who expressed an opinion on the point, held that the objectives 
specified in preamble contain the basic structure of the constitution 
which cannot be amended in exercise of the powers under 
Section 368.” * 


In the words of Basu, “In other words preamble shows the 
general purpose behind the several provision of the constitution 
but, nevertheless, it is never regarded as a source of any sub- 
stantive prohibition or limitaticn.”* In fact opinions even in the 
courts of law continue to vary whether preamble is part of the 
constitution or not and whether it is. possible to amend it or it is 
too holy to be touched by human beings. In several cases the 
courts of law having given different opinions and view points, the 
position and place of preamble in the constitution has become 
somewhat confusing. 

Indian constitution makers were inspired by the constitutions 
ofthe USA, Australia, France, Italy and West Germany, which 
contain a preamble to their constitutions. The influence of the 
US constitution which has been dedicated to the people of that 
country, was however, immense on our constitution makers. 
Accordingly like the constitution of the USA, the Indian Consti- 
tution too has been dedicated to our people. 


In addition to this, while drafting Preamble to the consti: 
tution, our constitution makers were influenced by the Resolution 
of Constituent Assembly passed as early as in January, 1947, which 
tead as follows : 


“The Constituent Assembly declares its firm and solemn 
teslove to proclaim India as an Independent Sovereign 
Republic......... 


Wherein all powers and authority of the Sovereign Indepen- 
dent India, its constituent parts and organs of government 
are derived from the people ; 


Wherein shall be guaranteed and secured to all the people 
of India justice, social, economic and political ; equality of 
status of opportunity; and b: “ore the law; freedom of thought, 
expression, belief, faith, wor hip, vocation, association and 
action subject to law and public morality ; and 

Wherein adequate safeguards shall be provided for minorities. . - 


Wherein shall be maintained the integrity of the territory of 
the Republic and its sovereign rights on land 2 


The Resclution of the Constituent Assem bly thus promised to 
make India a Sovereign Democratic Republic with a federal polity 
and vesting all power and authority in the hands of the masses. li 
was in this Resolution that integration of India states was visualise 


1, Dr. S.: The Ci 
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and a federation consisting of British India and ‘Indian India’ was 
foresighted. Similarly, social, economic and political justice and 
equality before law was also promised in this Resolution. Thus 
the Preambles of some other working constitutions of the world as 
well as this historic Resolution of January, 1947 are the main 
sources for the Preamble of our constitution. 

Preamble of the Constitution. As already said the Preamble 
of the Constitution of India makes very lofty promises and has been 
dedicated to the people of India, and not to any particular class or 
section of the society. lt reads as under : 

“WE THE PEOPLE OF INDIA, having solemnly resolved to 

constitute India into a Sovereign Socialist Secular, Demo- 

cratic Republic and to secure to all its citizens ; 

JUSTICE, social, economic and political ; 

LIBERTY, of thought, expression, belief, faith and worship ; 

EQUALITY, of status and of opportunity ; and Promote 

among them all ; 

FRATERNITY, assuring the dignity of the individual and the 

unity and integrity of the nation ; 

In our Constituent Assembly this twenty sixth day of 

November 1949,do hereby ADOPT, ENACT and GIVE TO 

OURSELVES this Constitution.” 

It may however, he pointed out that the words ‘Socialist, 
Secular’ occurring between the words ‘Sovereign’ ‘Democratic’ and 
also the words ‘Integrity’ occurring between the words ‘Unity’ and 
“of the nation’ in the preamble were inserted by Forty Second 
Constitution Amendment Act, enacted in 1976. 

The Principles enunciated in the constitution, namely these of 
making India a Sovereign Domocratic Republic, ensuring the people 
equality and making them as ultimate sovereign in the country 
have been fully incorporated in the constitution. Thus the preamble 
is true picture of the constitution. It mav be discussed as under : 

We the people of India. The Preamble has thus vested ultimate 
authority in the people to whom the constitution has been dedica- 
ted and in whose name the constitution has been enacted. It will 
be seen that India has adopted democracy as a form of government 
and way of life. In the country all adults have a right to vote with- 
out any consideration for sex, caste or creed. All the posts in the 
state, including the highest one of the President of the Republic, 
can be held by a person elected by duly elected representatives of 
the people. In India there is also Parliamentary form of govern- 
ment in which ultimate authority is vested in the Parliament, which 
consists of the elected representatives _ of the people. The Council 
of Ministers, i.e. the real executive 1S responsible to the legislature 
and can remain in power only as long as it enjoys the confidence 
of the legislature. Some of the critics were of the view that due 
to large scale illiteracy India was, and is still not, ripe of democracy 
yet constitution fathers, in their best wisdom, decided to experiment 
with democracy and today India is biggest democracy in the world. 
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Several elections which have so far been held in India have estat- 
lished beyond all doubts political maturity of our electorates. 


Having Solemnly resolved to makes India a Sovereign 
Socialist Secular Democratic Republic. The preamble says that 
India shall be a sovereign State. Sovereignty implies freedom 
of national action, both internally as well external. Internal 
sovereignty means freedom to enact and amend both ordi- 
nary and constitutional laws without any external pressure. 
External freedom implies that the nation should have the right 
to formulate and execute her own foreign policies. In both 
these respects India is free and playing her role in the world organi- 
sation. Asa member of UNO India has played a very significent 
part in the world. Some of the critics however, feel that India 
is not a sovereign state by virtue of her membership of Common- 
wealth of Nations which makes it obligatory for her to accept 
British Queen as her over-lord. Nation is supposed to owe alle- 
giance to the Queen. But the criticism does not seem to be valid 
because we are not obliged to be a member of Commonwealth 
but are continuing there with our own willingness. Membership 
of Commonwealth in no way hinders our decisions at national and 
international level. In fact the character of this Organisation has 
now altogether changed and Commonwealth is now nothing be- 
yond a forum on which members discuss their problems in a free 
and frank manner. 


Along with sovereignty the preamble says that India shall be 
a Republic. It implies that the head of the Indian State shall 
neither be hereditary nora dictator. He shall be elected by the 
people directly or indirectly for a limited period and will have to 
face his electorates after the expiry of that period. Accordingly 
the President of Indian Republic is elected for a period of 5 years 
by the elected representatives of the State legislatures and the 
Parliament. Siace the President is neither hereditary nor a dic- 
tator he can also be removed from office by impeachment, if it is 
found that he is not discharging his obligations in accordance 
with the rules provided in the constitution. 


Socialist Society. Forty Second Constitution Amendment Act 
has specifically provided that India will be a Socialist State. A 
change to this effect was incorporated in the preamble to the 
constitution. Now what is ‘Socialism’. It is a term, which like 
‘Justice’ and ‘democracy’ still remains undefined. But from the 
days of struggle, Indian National Congress has been telling to 
the people of India that India will follow the path of Socialism. 
As early asin 1929, All India Congress Committee resolved that 
India’s poverty was due to its poor economic structure and needed 
modification on socialistic lines. In 1931 the Congress resolved 
that in order to improve economic conditions and with a view to 
making political freedom meaningful it was essential that the state 
should control key industries and services. In 1945, in its 
election manifesto Congress party again said that India’s most 
important problem was to end poverty and for this it was essen- 
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tial that the wealth should not get concentrated just in few indi- 
viduals or group of individuals. When the constitution of India 
was enacted the main aim of the fathers of the constitution was- 
that India should be a socialist state and accordingly it was pro- 
vided thatin India there will be social, economic and political 
justice. Directive Principles embodied in the constitution also 
provide that India will be a socialist society. In Indian context 
socialism means removal of fanastic socio-economic imbalances 
and providing masses distributive justice. But so far socialism in 
India, as a part of the constitution, had been deliberately avoided 
and instead at Avadi Session of the Congress it was said that esta~ 
blishing ‘Socialistic Pattern of Society’ shal] be the main of -the 
Congress party. In such a society there will be equal opportunity 
progress for all. When Art 31 C of the Constitution Forty Second 
Amendment Act became part of the constitution and Directive 
Principles enbloc prevailed over Fundamenttal Rights, it became 
unavoidable that in the preamble itself it should be specified that 
socialism was the goal of Indian society and that the courts should 
recognise this change. On May 30, 1976 Sardar Swaran Singh 
said before All India Congress Committee that the word “Socialist” 
had been added in the preamble so that there should be no con- 
fusion about our objectives. He also said that the constitution 
should be suitably altered so that it became easy to effectively 
implement other socio-economic reforms. Prime. Minister Mrs. 
Gandhi also said that our socialism meant bettering the life of the 
people of India and that this word had been chosen to describe 
India’s ethos because it came closest to what was being aimed at. 
He said that socialism did not mean mixed economy but some 
form of ownership of means of production and distribution by the 
soci ty so that private ownership was eliminated. 


Secular Democracy. Preamble of the constitution had pro~ 
vided that India will be a Sovereign, Democratic Republic. But 
with the enactment of Forty Second Constitution Amendment Act it 
was provided that the country will be, ‘Secular’ republic. In fact: 
secularism of India had never been in doubt and the constitution 
in more than way emphasised that India will be a secular state.. 
But incorporation of this word in the preamble is likely to give it 
a constitutional sanctity, what was otherwise an established fact. 
In India secularism has different meaning. To quote Dr. Dayal 
again, “Secularism in the Indian context does not mean negation 
of all religions. lt means equal respect for all religions.”2 Simi- 
larly Congress President, D. K. Rarosh in 1976, while speaking 
on this amendment said that “All religions in this country, however 
small their strength may be, have the same status and same prestige 
and the same support from the state.”* Similarly the then Law 
Minister H.R. Gokhale also said, “‘There will be freedom, liberty 
of faith and worship, whatever religion you belong to, is all that 
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‘what you mean by secularism? Arts 25-30 of the constitution 
already emphasise religious freedom in India. In the words of Basu, 
“Instead of clarifying the meanings of those provisions, the use of 
mon-technical word ‘Secular’ originating in common parlance and 
there from finding its way into the courts, has been unfortunate 
and confusing. Little improvement will be effected by inserting 
this word in the preamble.”? But that perhaps is not very true. 
Adilition of word ‘Secular’ in the preamble of the constitution 
itself clearly indicates that in India state Possesses no religion and 
the very fact that a vast majority of population of India professes 
a particular religion does not give it any weightage over other 
religions either in public or in private sector. 


Justice, ; Social, Economic and Political. The preamble ensures 
Justice for all. It implies that all the high and the low will be 
treated by same set of laws. In the eyes of law all shall be equal 
and there will be no differentiation cn the basis of caste, creed, 


Teligicn or sex. For crimes of similar nature, there will be equal _ 


Punishment. This type of justice has not only been promised but 
given to the people of India in the form of Fundamental Rights. 
The people have been ensured social justice and all have been given 
the right to get the type of education they like. Caste system, 
which was a slur on the fair name of society has now been 
abolished. Temples have been thrown Open to the so called 
schedule castes, who are now very much an integral part of the 
society and on their betterment depends advancement of Indian 
society. Similarly economic justice has been promised. Beggar has 
beeu legally banned and those who exploit and continue beggars can 
be legally punished. Similarly steps are being taken that equal wages 
are paid for equal work and a sex does not differentiate in deciding 
the wages. Economic justice also implies that working conditions 
of the workers should be improved and every effort should be made 
to see that all lead an honourable life with high living standard. 
Political justice has been provided to the People by adopting 
democracy as a form of government and way of life. 

, LIBERTY of ; thought, expression, belief, faith and worship. 
Liberty, as promised in the preamble has been given to the people in 
the form of Fundamental Rights. The people have been ensured 
that as long as they are peaceful, they are at liberty to form associa- 
tions and assemblies to discuss their problems. There is no ban on 
expression of ideas or their following a particular belief or ideas 
provided national interests are not jeopardised or these do not lead 
to violence. Fundamental Rights as embodied in the constitution 
also give perfect freedom of worship to the people. India is a 
secular state and as such the state has no religion of its own. In 
the eyes of the state all religions are equal. The state shall 
neither praise nor patronise any religion, nor shall it condemn or 
discourage any religion in any manner The state shall alka 
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neither extend nor deny financial assistance to any religion. No 
religious institution, which professes or promotes the cause of a 
particular religion shall get financial assistance or patronage from 
the state. 


EQUALITY of Status and of Opportunity. This promise of the 
preamble is also reflected in the constitution. Fundamental Rights 
ensure sociul, economic and political equality. None is to be 
distinguished for high or low economic standard. Status of a 
person does nòt give him any weightage either in the political or 
economic as well as legal field. An economically well placed person 
has one vote and so is the case with economically poor man. A 
tich is at par with the poor in the eyes of law. All have been 
provided equal opportunity for seeking employment and also for 
getting higher jobs. The scheduled castes, scheduled tribes and 
other backward classes have been given special protection, by way 
of giving them reservation of seats, so that they become equal with 
socially advanced classes, in due course of time. Honours and 
titles which used to distinguish one man from the other have 
altogether been abolished, with a view to giving a sense of equality 
to all. 


FRATERAITY, assuring the dignity of the individual. The pre- 
amble promises that all individuals in the state have dignity. There 
is no backward or forward individual. There is no high or low or 
there is no advanced caste and no backward community. All those 
who are socially down-trodden and suffered in the past, in the hands 
of one section of society or the other, should be brought for- 
ward on all levels with others. This promise has been achieved 
by reservation of seats for cultural and linguistic minorities. Speciat 
care has been taken to see that there is no reservation of seats for 
religious minorities, because it was this system which divided the 
nation and ultimately resulted in the partition of the country. 


UNITY and Integrity of the nation is another promise of the 
preamble. Undoubtedly for advancement, development and pro- 
gress nation must be united. When the very unity of the nation is 
in danger, rights and privileges of individuals cannot be protected. 
“Nation first and every thing else later’ is the famous, understand- 
able and rational dictum. Constitution makers of India were 
working and labouring under very peculiar circumstances. Mass 
migration of population from Pakistan to India and vice-versa, 
added by shamefu! cruelties which had been inflicted on the people 
to glorify religion, had pained them. There were visible tendencies 
that some political parties had extra territorial affiliations and even 
few people might not be loyal to new India. It was, therefore, 
essential to maintain national unity. For this, the constitution 
makers loaded the executive government with emergency powers 
by which it could take all powers in its hand to protect national 
unity. Not only this, but the constitution, keeping in view the 
Promise of the preamble, has tried to develop feelings of one 
United India, inspite of her federal character. India has one 
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judiciary, one citizenship, one constitution, a system of All India 
Services and also one set of Fundamental Rights. It is to promote 
this sense of unity that in India’s federal set up centre has been 
made more powerful than the units. 


Integrity of India. Forty Second Constitution Amendment 
also made another change in the preamble of the constitution. It 
is now said that every effort shall be made for attaining unity and 
jntergrity of India. The word ‘integrity’ has specifically been added. 
In the words of Dr. Dayal, “The insertion of word ‘integrity’ can- 
not rationally be questioned for it is impossible to argue that unity 
can be safe without integrity of nation. Integrity is vital to counter 
fissiparious tendencies.”* The idea behind the word integrity was 
that it should be very clear from the very outset that for India inte- 
gtity of the country is paramount and that the country will not 
tolerate any activity by any political party or group of individuals, 
who directly or indirectly might try to disturb the integrity of nation 
and thus try to take it on the path of disintegrity. 


Adopt, Enact and to give ourselves. The words to give our- 
selves occupy a very significant place. The preamble, thus has 
clearly stressed that it is people’s constitution which has been 
enacted for and on behalf of the people. The people asa 
whole and not a particular sectionof the society is thus source of 
our inspirations. It looks after the interests of the people of India. 
It also implies that if at any time any change in the constitution 
is necessary, the required amendment can be carried out only 
through the will of the people. It isnota play thing or handmaid 
of any political party or a particular individual, but a pious docu- 
ment which expresses will, wishes and sentiments of the people. 


Critical Evaluation of Preamble of the Constitution. Whether 
preamble is a part of the constitution or not and also whether what 
has been said in the preamble will be taken cognisance by the 
courts of law or not is a separate issue. But beyond all doubts it 
indicates the intentions of the constitu on makers. There are 
many authorities which firmly believe that ihe preamble helps in 
solving many ambiguities. In India several occasions have arisen 
when preamble has been invoked. In the case of M/s Barrukar 
Coal Co Vs. Union of India, Supreme Court observed that no resort 
should be made to preamble if the language of the enactment was 
clear. If it was not clear then preamble may be looked to explain 
that. In the case of State of Bihar Vs. Kameshwar Singh, Dr. 
Ambedkar appearing on behalf of the Zamindars in 1952, also 
referred to the preamble, though the court took a different view. 
In Berubari case, the Supreme Court again opined that preamble 
by itself was not a source of power. Every state had by virtue of 
its sovereignty the power to cede its territory and this right could 
not be regarded to have been taken away by the preamble. ‘About 
the preamble of the constitution Justice Bhagwati once said that 
“What is, therefore, needed is that judiciary must not interpret any 


1. Dayal, Dr. S. : op. cit., p. 18. 
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element of the preamble that introduces a line of disconcerting 
impredictability which judicial review must constantly and scru- 
pulously avoid.” In the case of Kerala Education Bill, 1957, the 
Supreme Court in 1958 held the view that where the enacting part 
is explicit and unambigous, the preamble cannot be resorted to, to 
control, to qualify or to restrict it but where the enacting part is 
ambiguous, the preamble can be referred to, to explain and to eluci- 
date it. Similarly Lord Halsbury in Powell Vs. Kempton Park 
Race Course Co said that “Two propositions are quite clear, one 
that preamble may afford useful light as to what the Statute intends 
to reach ; and another, that if an. enactment by itself is clear and 
unambiguous, no preamble can qualify or cut down the enactment.” 
The same holds good in the case of preamble to the constitution 
of India, The preamble is thus not a superficial appendage to the 
Constitution but avery useful and important key to it, which 
PER hopes, wishes, aspirations and dreams of its founding. 
athers. 


1. Seervai, H.M. : Constitutional Law of India, p. 15. 
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India—A Union of States 


According to Art I of the Constitution, India, i.e. Bharat shall 
be a Union of States, which shall, consist of Indian states and a 
powerful central government at the helm. The states shall have 
their own constitutional obligations to discharge and under the 
constitution these have much less powers, as compared with the 
Centre. India being a Union of States no agreement was signed 
between the central government and the states, for the creation 
of federation. Constitution makers themselves decided about the 
powers which should be given to the States and which should be 
left in the concurrent list. 


Indian states have their own history. Before independence 
whole of India was divided into Indian provinces, where national 
movement was quite strong than what it was in Indian princely 
states. Each state, big or small, was governed by a feudal prince. 
who was autocrat and it depended on -him to which extent he 
cared for the sentiments of the people. Some of these states were 
big, while others were small. After independence Sardar Patel 
persuaded these about 000 states to become an integral part of 
India. Except Hyderabad, where police action had to be taken 
and Jungarh where a referendum was held before it joined Indian 
federation almost every state agreed to this and thus whole of 
India was temporarily divided into four types of States. Part ‘A’ 
States consisted of British Indian provinces. Some of the States 
which were quite big and administratively viable were allowed to 
retain their identity, whereas in some cases two or more adjoinin 
states were combined together to form one administrative The 
These were called Part ‘B’ States. Then there were some st tes 
which centre decided to administer itself, because it was not Bate 
ble to either merge these with any province or with an foo ok 
states or otherwise it was expedient to keep it under contain ah Si 
These states were called part “C’ States. Andaman Nicob R 
were placed under the category of part ‘D’ state. In fact thie hole 
process of integration was very quick and a very remarkable o 4 
Perhaps there is no other parallel in the history of world hers 
princes in such a large number, Occupying such vast ENE ere 
and enjoying autonomy and powers voluntarily agreed to gi mite 
their sovereign rights. Credit undoubtedly goes to th „Siven up 
of India Sardar Vallabh Bhai Patel who Caron nan 


iob of bringing Indian States in the folds of ona marvellous 
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According to arrangement which was thus made Assam, 
Bengal, Bihar, Orissa, Punjab, Madras were part ‘A’ states, whereas 
Hyderabad, J & K, PEPSU (Patiala and East Punjab States Union), 
Rajasthan, Travancore and Cochin states were placed under the 
category of part ‘B’ states. In part “C were placed Ajmer, Manipur, 
Tripura, Delhi, Coorg etc. and Andaman and Nicobar Islands were 
placed under part ‘D’ category. 


But by no means this could be a lasting arrangement because 
the Britishers during their stay in India, never created a province 
taking into consideration cultural and lingual homogeneity. All 
they cared was administrative conveniénce. In addition to this 
princely states had been merged in Indian provinces or grouped 
together only as a matter of temporary convenience and to speed up 
the process of integration. Therefore, there was a great need that 
this adhoc arrangement should be rationalised as quickly as. 
possible. 


Reorganisation of States. Indian National Congress during 
freedom struggle had already made a promise to the people of India 
that after independence the states will be Te-organised taking into. 
consideration cultural and lingual homogeneity of the areas. 
Accordingly S.K. Das Commission was appointed by the 
government of India to make recommendations about the reorgani- 
Sation of the states. The Commission which submitted its report 
in December, 1948 was of the view that the major Consideration 
for the reorganisation of states should be administrative con- 
venience and not the language of the people or thejr culture or 
traditions. This created much resentment and was also' disapproved 
by the Indian National Congress. At its session held at Jaipur, 
the Congress set up another Committee Consisting of Pt. Jawahar 
Lal Nehru, Sardar Vellabh Bhai Patel and Pattabhai Sitarammaya 
to examine the whole question afresh. This Committee also felt 
that it was better to reorganise the states on the basis of adminis- 
trative convenience, but since there was great demand and public 
sentiments had sufficiently arisen, therefore, these may be reor- 
ganised on the basis of languages. But the authors ofthe report 
were of the view that it was not appropriate time for the reogani- 
Sation of states, because the conditions in the country were very 
uncertain and any reorganisation was not only likely to result'in 
dislocation, but also in administrative, financial and other strains.. 
In the opinion of the Committee any organisation at this stage will 
result more in disorganisation rather than organisation. 


The Committee however, felt that there was a case for the 
creation of Andhra State. This provided an opportunity to Telgu 
Speaking people to press their demand for the creation ‘of this 
State. As anticipated by the Committee there were violent demon- 
Strations and some clashes in which few lost their lives. P. Sriramulu 
Went on hunger strike unto death and lost his life. The result of 
all this was that the government was forced to create a new State 
of Andhra Pradesh in 1953. 
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e whole question of reorganisation of states. Accordingly 
ve T Yas constituted under” Fazl Ali. Its other two 
members were Sardar K.M. Panikar and Pt. H. N. Kunzru. 
The Commission submitted its report on 30th September, 1955. 
It was of the view that A,B,C and D states which were 
hitherto existing should be abolished and in its stead new states 
hould be created. In its view, in India there, should be states and 
centrally administered areas. The Commission had suggested met 
there should be 16 states and 3 centrally administered area. F 
government however, modified the recommendation and agree 
that there should be only 14 states and 5 centrally administered 
areas. The goveroment did not accept the need for the creation of a 
state each of Vidarbha and Hyderabad. It, was felt by itt z 
Himachal Pradesh and Tripura may be centrally administere 
areas, As a result of the recommendations of States Reorganisa- 
tion Commission and as modified by the government, the following 
states were created : 


States ` Centrally administered areas 
idi Delhi 5 
, Avan Farge Himachal Pradest 
Bihar Manipur 
Bombay Tripura "e 
J&K Andaman & Nicobar Island 
Kerala 


Lacadive, Amindive and 
"e ‘Minicoy Istand 
Madya Pardesh i 

Madras 

Mysore 

Orissa 

Punjab 

Rajesthan 

U.P. - 

West Bengal : 

But this was not theend of it. As soon as, new states came 
into being again there were violent demonstrations by those who 
were not satisfied with the arrangement. The Gujrati and the. 
Marathi speaking people wanted to have separate states, but. they 
did not get that. Similarly the hill people, the Nagas, aiid Sikhs 
all wanted to have separate states, where they could develop their 
own language. Since the States Reorganisation Act did not satisfy 
them, -therefore, they started agitations. Meanwhilethe goverr- 


integral part of India. Whereas one such power namely, France, 
agreed to withdraw .and signed necessary agreement with ‘the’ 
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wovernment of India, the other power, Portugal, did not agree and 
all persuations failed. On the other hand, Portguese authorities 
in India ruthlessly crushed every agitation, which freedom fighters 
in Goa, Daman and Diu started. Ultimately the Government of 
India had no other alternative, but to take police action against 
Portugal authorities in India and Goa, Daman and Diu became a 
part of India. 


For quite some time the Government of India. checked every 
temptation to form new or reorganise any existing state but it 
became difficult to check ever increasing mounting pressure. ` In 
1956, France signed an agreement with India and Pondicherry - 
became a part_of the country. It was made a‘union territory. 
Other territories namely Mahe, Karikal and Yaman, which India 
got from France, were merged with adjoining states. In this way 
a new union territory was born. 

In 1961, Portugal was made to leave India ‘dnd with that Goa, 
Daman and Diu became part of Indian Union. The territories 
thus acquired were also made a Union Territory. But there was 
great pressure both from Gujrati and Marathi $pedking people that 
Bombay state should ‘be ‘bifurcated so that each part could, 
develop its own language in the way it liked. In 1960, the Govern- 


ment of India agreed to this and Bombay was divided into two 


States of Gujrat and Maharashtra. 


The process continued. The Sikhs in Punjab, under the 
leadership of Master Tara Singh demanded a home-land for them- 
selves and the people of Haryana region were.not lagging behind 
in pressing their demand for a separate State of Haryana. As a 
result of this in 1966 the then existing state of Punjab was divided 
into Punjab and Haryana and in this way after the bifurcation of 
Bombay, Punjab had to be bifurcated. Both the states of Punjab 
and Haryana however, wanted Chandigarh for themselves. Again 
there were agitations and when the situation became difficult td 
control, the government decided that it should be made a union 
territory. Subsequently the government decided to make Chandigarh 
a part of Punjab, provided the later was ready to part with fe 
areas of Ferozepur. But since. Punjab was not willing for this the 
result was that Chandigarh could not be transferred to it and still 
remains a-Union Territory. ; ; : 

Eastern side of India wás equally not quiet. The people of 
Nagaland were demanding a separate state of Nagaland. Some of 
the Naga leaders even went underground and claimed that 
Nagaland was not a part of India. In order to satisfy the Nagas a 
separate State of Nagaland was'created in 1963. In 1969 autonomous - 
state of Meghalaya, out of the State of'Assam was created.. In 1975 
Sikkim became a‘ full: fledged state but in between 1971, 
Himachal Pradesh was given the status of a full fledged state and 
so was the case with the Union Territories of Tripura and Manipur. 

Present position in respect of Indian States and Union Terzi- 
tories ‘which form part of Indian federation is ‘as. under : 
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Name of the State Capital Population‘ ` Area ` Principal Language 
1. Andhra Pardesh Hyderabad. 43,502;708 276,914 Telgu and Urdu 
2. Assam Dispur 1,46,152 78,523 Assame 
3. Bihar Patna 5,63,53,369 173,876 Hindi 
4. Gujrat Gandhi- 2,66,97,475 195,984 Gujrati 

Nagar 
5. Haryana Chandigarh  -10036,808 44,222 | Hindi 
6. H. P. Simla 3460,434 55,673 Hindi and Pahari 

7. J.&K. Sri Nagar 4616,632 222,236 Kashmiri Dogri 
8. Karnataka Bangalore 29299,014 191,773 Kannada 
9. Kerala Trivandrum. _21347,375 38,864 Malayalam 

10. M.P. Bhopal 41,654,119 442,841 Hindi 

11. Maharashtra Bombay 50,412,235 307,762 Marathi 

12. Manipur Imphal 1,072,753 22,356 Manipuri 

13. Meghalaya Shillong 1,011,699 22,489 

14. Nagaland Kohima 516,449 16,527 

15. Orissa Bhubaneswar 21,944,615 155,782 Oriya 

16. Punjab Chandigarh 13551,0560 50,352 Punjabi 

17. Rajasthan Jaipur 25765,806 342,214 Hindi and 

Rajasthani 

18. Sikkim Gangtok 2,09,843 7,299 Nepali and Lapcha 

19. Tamil Nadu Madras 41199,168 130,069 Tamil 

20. Tripura Agartala 11,556,342 10,477 Bengla and 

Manipuri 

21. UP Lucknow 68,341,144 294,413 Hindi 

22. West Bengal Calcutta 44,312,011 87,853 Bengala 

Union Territories 
1. Andaman& Port Blair 115,133 8,293 
Nicobar 

2. Arunachal Itanagar 467,511 83578 
3. Chandigarh Chandigarh 257,251 114 
4. Dadra and Silvasa 74,170 491 

Nagar Haveli - 
5. Delhi Delhi 4,065,678 1485 

6. Goa, Daman > Panaji 857,771 3813 

and Diu j 

7. Lakshadweep Kavaratti 31,810 32 
8. Mizoram Aizawal 222,390 21,087 
9J. Pondicherry Pondicherry 471,107 480 

. Constitution fathers could have specifically mentioned that 

India shall be a federation instead of saying that the country shall 


© union of states, as was the case with the USA and Canada. 


While replying 
Committee Dr. Ambedkar said, 
drafting committee wanted to ma 
to bea fedeiaticn, 


to this 


point the Chairman 

“But I can tell you that why 
ke it clear that though India was 
the federation was not the-result of an agreement 


of the Drafting 
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by the states to join in a federation and that the federation not 
being the result of an agreement no state has the tight to secede 
from it...The Drafting Committee thought that it was better to 
make it clear at the very outset rather than to leave it to- specula- 
tion.”? Since none of the states was independent and sovereign 
in the sense in which American colonies or Swiss Cantons were, 
therefore, the centre was given full fledged right to change the 
boundaries of any states, in the manner and ata time it liked. In 
the words of Shukla, “The Constituent Assembly of India, deriving 
its power from the sovereign people, was unfettered by any commit: 
ment to evulve a constitutional pattern suitable to the genius and 
requirements of the Indian people as a whole.”? 


India can acquire any new. territory and such a territory is 
Supposed to have been acquired when Indian union establishes its 
sovereignty. over it. It is no body’s concern technically to know 
how a territory has-been acquired, but-in actual practice pressure 
of international organisations is so heavy that it is difficult to 
acquire and retain a territory, which ha$ not the approval of inter- 
National community. Since the “Parliament is sovereign body, 
therefore, change of boundary ofa state cannot be called, cession 
of territory. It is left td the Parliament to decide on what terms 
and conditions a new state bé-admtitted to the “Indian union and 
as such a newly admitted state cannot claim status of equality with 
the already existing states, as against the USA where the states 
have equality of status and even new states too can claim equality. 


Founding fathers of the constitution also did not use the 
word ‘federation’ and preferred to call ita union of states because 
they wanted to have a very, strong centre which could preserve 
intergrity and stability of the country. In addition, they were also 
guided by the consideration that Thdia which was going to be 
welfare state would have very vast and wide responsibillties. A 
powerful and strong government which was fully well equipped 
with sufficient resources and authority alone could deal with such 
problems with considerable speed. Not only in the national field, 
the constitution makers realised, that India was going to have very 
huge responsibilities in international field as well. A weak and divi- 
ded India under the constant threat of cession from the states could 
not play its role in a very. dignified manner. It was, therefore, 
thought very appropriate that federating units of the federation 
should not be a given a sense by which these felt that these were 
part of a federation on the basis of equality, but that they were just 


a member of union of states. 


Zonal Councits. India being a very vast country, need and 
necessity of co-operation and co-ordination at state level has all 
along been felt. Accordingly as in 1955 need and necessity of an 
organisation which provided a forum where states could meet and 


ane Py ees ee tae 
1. Constituent Assembly Debates, Vol. 7, p. 48. 


2. Shukla, V.N. : op. cit, p. 3. 
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make recommendations.as advisory bodies, was felt. Accordingly 
Zonal Councils were created, but with the passage of time arrange- 
ments made under States Reorganisation Act, 1956 had to be 
disturbed, by creating either new states or union territories and 
so on and so forth. Now the whole of India is divided under 6 
zones and the states covered under each zone are as under : : 


Eastern Zone : Bihar, Orissa, West Bengal, Sikkim. 

Western Zone : Gujrat, Maharashtra, Goa, Daman Diu 
and Dadra and Nagar Haveli. 

: Punjab, Haryana, Himachal Pradesh, 
J&K, Rajasthan, Chandigarh and Delhi. 


Northern Zone 


Southern Zone : Andhra Pradesh, Kerala, Karnataka, 
. Tamil Nadu and Pondicherry. 
Central Zone : U.P. and M.P. 


North Eastern Zone : Assam, Meghalaya, Nagaland, Manipur, 
Tripura, Mizoram, Arunachal Pardesh. 
Each zonal council is. to be presided over by the Home 
Minister or by any other Minister of the Union Government, who 
may be nominated by the President. It will also include Chief 
Ministers of the states concerned and two other ministers, who 
may be nominated by the Governors of the States concerned. 
President will nominate a member in the case of a Union Territory, 
if that isa member of the Council. There are civil servants who 
are members of each Council, like the Chief Secretary of the State. 
Each Council is to be presided over by.a Union Minister, Vice 
Chairmanship is however, rotated among the Chief Ministers of the 
States included in the Council. 


These Councils are to perform only advisory functions and work 


in a manner that there is emotional integration. The Councils 
should help in checking evils of linguism, Tegionalism and casteism 
and help the central government in evolving uniform social and 
economic policies. India is developing through plans and as such it 
is the duty of these Councils to see that there is proper execution of 
plan projects without wasteage of time Money and resources. 


Though in the arrangement of things in India Zonal Councils 
were required to play a very important role, yet in Practice these _ 
have not come uptéthat. Of course in some cases these have 


helped in settling inter-state disputes, yet on the whole more is 
expected out of them. 


The concept of ‘Union of States’ rather than that of a 


‘federation’ has Served its purpose. It has enabled the central 
government to conveniently change th ‘ 


k A © boundaries of the states, 
as these suited to national needs. Had there been a ‘federation’ in 
classical sense of the term, central government would not have 
kept pace with the needs of the hour and most of states would 
have taken strong postures and resis 


1 a ted every attempt to chan e 
state boundaries, in case these did not suit their convenience., : 


6 


Citizenship 


Citizenship all over the world is very much valued today and 
has much broader concept than what it used to be in the past. The 


- citizens have certain rights as well as obligations. They are suppos- 


ed to be loyal and place their motherland above everything else. 
Rights of citizen are being extended and its scope has become 
much wider. For the constitution makers of India defining Indian 
citizenship and extending citizenship rights was very ticklish pro- 
blem. But they successfully and capably solved the problem. 
According to some, Indian citizenship is very cheap while others 
feel. that that has been placed on very rational footing. 


Indian citizenship is a subject matter of controversy. While- 
according to few it is cheap and a couple coming ona pleasure trip” 
can acquire our citizenship rights, others feel that there was no 
escape but to adopt this course because of the peculiar circum- 
stances in which India was placed and became a free nation. 


Before we discuss Indian citizenship, it is essential to distin- 
guish between citizenship, domicile and nationality. A person 
who is permanently living in a state and has only civic rights is. 
domicile of that state. A citizen is one who in addition to civic rights, 
also has political rights as well. Nationality denotes the status and 
position of a person in the international field. Thus domicile is 
civic, citizen a political and nationality an international concept. 


Problems Before the Constitution Assembly. Indian consti= 
tuent Assembly was working under very peculiar circumstances. 
Lakhs of peoples had migrated from India to newly born state of 
Pakistan and vice-versa. In so for as citizenship was concerned 
this mass migration had immense effects. One of the problems 
which Constituent Assembly was required to solve was to adjust 
different categories of persons who were residing in India. There 
were persons who were born in united India and had to leave their 
birth land due to political upheaval and had now migrated to India 
with the intention of permanently settling in this country. There 
were then persons who, due to one reason or the other, could not 
immediately migrate to India but had subsequently migrated, 7 e. 
after lapse of sometime and came to stay in India. Then there 
were Indidfis who had migrated to Pakistan due to one reason or 
the ve ‘but ‘intended YO re-inigrate to India or actually re-mig- 
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tated and were living here. Then were Indians abroad, who before 
independence might not be very keen to settle in India but were 
interested to come to independent India and play their part in 
shaping nation’s destiny. There were also the people of Indian 
origin whose parents or grand-parents were born in India but they 
subsequently setiled down in some foreign land. They now wanted 
to settle down in India or have Indian citizenship Tights, 


Another serious problem before the Constituent Assembly was 
to decide whether it was to follow the system of Jus Sgnatium cr 
Jus Soli for extending citizenship rights. According to former 
those who had blood relation with Indian citizens should be given 
citizenship rights while according to later concept all those who 
were born on the Indian soil should be extended Indian citizenship 
Tights and none else. 


Indian Constitution and Citizenship. Constitution makers of 
India gave a serious thought to this problem and laid down certain 
qualifications for citizenship leaving. details to administrative 
machinery. Thus it has not prepared any complete nationality 
code. The constitution has conferred citizenship rights on five 
categories Of persons : 


(1) In the first category are covered all persons of Indian 
origin. Art Sof the constitution says that, “At the commence- 
ment of the constitution every person who has his domicile in the 
territory of India and (a) who was born in the territory of India ; 
or (b) either of whose parents was born in the territory of India or 
who has been ordinarily resident in the territory of India for not 
less than five years immediately preceeding such commencement, 
shall be a citizen of India.” 


(2) As regards the people who migrated to Indía from Pakistan 
_before 19th July, 1949 and since then had been residing in India 
were extended citizenship rights. 


(3) Then were the persons who kad migrated from Pakistan 
after that date, they were also extended citizenship rights provided 
such a person got himself duly registered with a competent authority 
appointed for the purpose. 


(4) Those of the migrants from India to Pakistan, who wanted 
to come to India were extended citizenship rights provided they 
were allowed to return undera permanent permit of re-settlement 
and may get themselves registered before a competent authority. 
This clause was specially retained to cover those of the nationalist 
Muslims who had to leave India perforce of circumstances and 
wanted to cbme back to India of their own accord. 


(5) Ir order to cover the category of Indians living abroad it 
was provided any person whose father or grand father was born in 
India, shall have a right to Indian citizenship provided such a per- 


son got himself registered with any Indian diplomatic mission. 


It was however, made clear that no person shall be an Indian 
citizen, if he has voluntarily acquired citizenship rights of any other 
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country. It was however left to the Parliament to extend or termi- 
nate citizenship rights of an individual. Thus constitution makers 
have adopted both Jus Sgnatium and Jus Soli systems and made the 
citizenship concept very broad and wide. 


Enlarging citizenship rights has drawn much criticism from 
many. Dr. -Panjab Rao Deshmukh.. said in the Constituent 
Assembly that Indian citizenship has been made cheapest in the 
world. In his‘opinion a person who came to India on a pleasure 
trip could become Indian citizen. K.T. Shah was of the view that 
the clause that a person who resided in India for five years was 
advantageous to foreigners who could become Indian citizens. 
Dr. Ambedkar was however, of the view that Indian citizenship 
was by no means cheap and that the Parliament was empowered to 
modify or regulate citizenship rights. In fact our constitution 
makers had no alternative but to make our citizenship bit broader. 


Indian Citizenship Act 1955. As already said constitution 
makers did not give complete code of nationality and left modi- 
fication and regulation of citizenship rights tothe Parliament. It 
was in accordance with this provision of the constitution that in 
1955 Indian Citizenship Act was passed which extended citizenship 
tights to certain categories of persons and the way it could be 
renounced. According to the provision of the Act. 


(i) Every person who was born in India on or before 26th 
January, 1950 shall be Indian citizen by birth. 
(ii) If a person was born outside undivided India, who was a 


citizen of India or deemed to be citizen of India on January 26, 1950 
shall be Indian citizen by descent only. 


(iii) Following categories of persons can become Indian citizen 


provided they get themselves registered with the competent 
authority appointed by the government for the purpose : 


(a) A person who is of Indian origin and has been residing 
in India for one year immediately before an application 
for registration was made, and who is not a‘citizen of 
India already. 

(b) A Person of Indian origin, but not an Indian citizen and 
residing outside India. = 7~ 

(c) Women married to an Indian husband. 

(d) Minor childern of Indian citizen parents. 

(e) Persons belonging to Commonwealth countries. 

a 
i that only those persons 
It is however, worth remembering tI yersc 
shall get citizenship rights who owe allegiance to the Constitution 
of India. 


(iv) Citizenship can also be obtained by na 
yided following conditions are met : 


turalisation pro- 
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- (a) He shouia belong toa country which permits Indians to 
become citizen. 

(6) He should haye working knowledge of an Indian 
language. ; 


(c) He should possess good character, 

(d) He should not be citizen of any other country. 

(2) He should have been residing in India for atleast one 

year before making such an application. 
(f) He wants to serve in India. 
(g) He may be a distinguished person provided he owes 
: allegiance to Indian Constitution. k 

(v) Then Indian citizenship can be granted by acquisition of 
territory. All those persons who belong to the conquered terri- 
tory shall become Indian citizens. 

(vi) All persons belonging to Commonwealth countries will 
be treated as Commonwealth citizens. $ 

Renouncing of Indian Citizenship. The Act of 1955 not only 
provides methods for acquiring citizenship rights but also suggests 
methods by which citizenship once acquired can also be lost. Some 
such methods are as under : 

(i) A person can willingly renounce his citizenship by openly 
declaring so. 

(ii) By accepting citizenship rights of any other country. 

_ (iii) Minor children of parents who renounce Indian citizen- 

ship, but they have a right to become Indian citizens after attaining 
maturity. 


(iv) A person can be deprived of his rights provided : 

(a) He has shown dis-respect or dis-loyalty to the Consti- 
tution of India, ‘ 

(b) If he has obtained a certificate of naturalisation by 
illegal means. i 

3 (c) If a person has been residing outside India for more than 

7 years. 

(d) Ifa person naturalised as Indian citizen has been sen- 
tenced for two years% iring the first five years. 


(e) Ifa person assists enemy country. 


0) Citizenship can also be terminated if (a) an Indian citizen 
has acquired citizenship ‘rights of any other country but shall not 
apply to persons who are forced to renounce Indian citizenship e.g. 
having been captured in war and made to sign some declaration. 


, Tn India there is the system of single rather dual citizenship, 
It implies that all the persons shall be citizens of India and that 
the states have no separate. citizenship. It also implies that there 
will be no discrimination among ‘the citizens on the basis of the 
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state in which they live. All citizens shall enjoy co-equal powers 
. irrespective of the state to which they belong and have equal privi- 
leges and immunities. This is against the system of dual citizen- 
ship which is prevailing in the USA. But the states have eyery 
right to make laws based on domicile within their own territory. 
This however, does not run counter to the concept of single citizen- 
ship because both the concepts, namely citizenship and domicile 
are different from each-other ; domicile having reference to the 
system of law by which a person is governed. Thus when we speak 
of the domicile of a country, we assume that the same system of 
law prevails all over the country. 


y 


Indian Federalism 


a 


Indian constitution has made India a federal polity consisting 
of weak states and powerful centre. Division of subjects in Indian 
federal structure is based more or less on Canadian system. It has 
made some of the critics remark that India is unitary in spirit but 
federal in structure. According to some of the critics India is so 
much over- centralised that it is not a perfect federation but only a 
quasi-federal country. Due to political conditions prevailing in the 
country the constitution makers had perhaps no other alternative 
but to make India a federation and that too with a powerful centre, 

India being a vast country administratively it is impossible to 
tule it from one centre. Even in a unitary form with a bureau- 
cratic set up, the British Government realised that India should be 
a federation. It was with this end in view that the Government of 


tions which followed after 1935, to solve India’s constitutional 
problems were based on the principle of federal polity for India. 
Accordingly constitution fathers made India a federal polity of 
Union of States, which implies that the States have no right 
to secede from the centre. According to Dr. Ambedkar “The 
Constitution of Union and States is a single frame from which 
neither can get out and within which they must work.” 


; Though all these Proposals envisaged to -make India a federa 
tion, yet there was never a Propose! that in Indian federal system 
there shall be a strong centre. Since Muslim League always was 
trying to get more and more Powers, therefore, all attempts which 
were made to solve India’s constitutional tangle aimed at making 
India weak central authority and powerful provinces. The centre 
was to deal with only few subjects, while other subjects were to be 
dealt with by the Provinces. The provinces were also. given right 
to frame their own constitution and to decide whether they were 
interested in accepting federal constitution or not. It was onl 
after the country was partitioned and the situation in the countr 
So developed that it was felt unavoidable and inescapable to have 
a strong centre. There was thus extreme switch from a very weak 
centre to a very strong and powerful centre, making few to comment 
that Indan states were only giorified municipalities and Nothin 
beyond that. 8 
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Indian federation of today has many such characteristics 


. which are essential for a federal polity and many others which are 


missing but which exist in a classical federation. For a federation 
it is essential that its constitution should be written one so that both 
the units as well as the centre can refer to that as and when need be. 
According y India has written constitution and in fact one of the 
most written constitutions of the worid. All powers and authority 
flows from the constitution, which is the most sacred national 
document. It discusses relations of all the three organs of the 
government ; namely the executive, the legislature and the judiciary 
with each-other on the one hand and that of the individual and the 
state on the other. 


It is usually considered better that in a federation much should 
be left to conventions, because federations can work on the princi- 
ple of trust and good faith, Conventions can however, develop 
when not much is written. When everything has already been 
reduced to writing how can conventions grow? Constitution 
makers however, deliberately did not leave much scope for con- 
ventions, because they felt that keeping in view political, social and 
economic conditions of the country it was essential and in the 
National interest that every thing should be reduced in writing. 
It was perhaps felt that if much was left to conventions, which 
might not grow in the desired direction, the spirit with which 
constitution was being drafted might be defeated. 


In a federation the constitution should be supreme and 
source of strength, both for the centre as well as the federating 
units. None should be powerful enough to mould the constitution 
to suit his convenience. Accordingly India’s constitution is also 
supreme and not the hand-maid of either the centre or of the States. 
If for any reason any organ of the State dares to violate any pro- 
vision of the constitution, the courts of laws are there to ensure 
that dignity of the constitution is upheld at all costs. 

In a federation there should clear division of subjects so that 
the units and the centre are required to enact and legislate within 
their sphere of activity and none violates its limits and tries to 
encroach upon the functions of others. On the same analogy in 
India there is clear division of functions. In the constitution there 
isa state list on which states are competent to exclusively enact. 
Then there is central list, on which centre is only competent to 
legislate. Constitution also has concurrent list and both the centre 
as well as the states are competent to legislate on the subjects men- 
tioned in the list with the provision that when central and state 
laws contradict or conflict with each-other, the former shall have 
preference over the later. It means that to the extent to which 
State law violates or contradicts central list, to that extent that will 
be considered as ultra vires. Not only this, but it has been clearly 
said that residuary powers shall vest with the centre. Thus ona 
€deral pattern in India there is clear division of powers and func- 


tions. Some of the important subjects mentioned in the central 


list are: 
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Defence 

Atomic Energy and Mineral Resources 

Central Bureau of Investigation 

Foreign Affairs 

Citizenship 

Railways 

Highways re 

Shipping and Navigation 

Airways A 

Currency, Coinage and Foreign Loans 

Trade and Commerce with Foreign Countries 

Banking i P 

Regulation of Labour and Safety in Mines and Oil Fields 
Higher Education, Scientific Research & Technical Education 
Census 

Union Public Service Commission 

Elections to Parliament and State Legislatures 

Audit and Accounts of Union and State Governments 
Organisation and Functions etc. of Supreme Court of India. 
Income Tax 

Inter-State Migration 


In all there are 97 subjects in the central list. The constitution 
has also mentioned subjects on which only states can legislate. 
There are mentioned in 7th Schedule of the Constitution. Some 
such subjects : 


Public Order 

Administration of Justice, except Supreme Court 
Police 

Prisons 

Local Government 

Public Health and Sanitation 
Intoxicating Liquors 

Burials and Burial Grounds 
Education 

Libraries 

Agriculture 

Water 

Land 

Fisheries 

Markets and Fairs 

State Public Services 

Taxes on Agricultural Income 
Rates of Stamp Duties 


In all there are 66 items which are included in the state list, 
There is also a concurrent list in the Seventh Schedule.. On the 
subjects mentioned in that list both the centre and tates can 
legislate, but the former will always prevail over the liter, Che 
subjects included in this list are : 
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Criminal Law ; pate s 

Preventive Detentions for reascns of State “Security. 

Marriages and Divorces 

Transfer of Property. 

Bankrupcy and Insolvency 

Trusts and Trustees 

Vagrancy 3 

Adulteration of Food Stuffs 

Economic and Social Planning 

Trade Unions 

Social Security 

Vocational and Technical Training 

Legal, Medical and other Professions 

Ports 

Newspapers, Books 

Factories 

sacquisitioning and Requistioning of Property. 

In this list there are in all 48 subjects. 

For-a federation it is also essential that the judiciary should 
be supreme and independent. It should be custodian of the 
éonstitution and safeguard the interests of the people. Not only 
this, but it should have the powers to settle disputes which might 
arise between the centre and states on any matter. This is done 

` with a view of avoiding disharmony between the centre and the 
federating units. In India the constitution has provided for a 
Supreme Court.and every effort has been made to see that judiciary 
in India ,is, independent and supreme. In order to ensure our 
federating states about the impartiality of judiciary, our judges are 
not appointed by the executive government and their salaries are 
not voted by the Parliament. India has thus this essential character 
of a federation. p 
No federation çan exist without bicameral system of legislature.. 
this is essential becduse in the Lower House the representatives are 
elected on the basis of population and every adult of the country is 
entitled to cast his vote. Thus a federating state with more 
population will definitely have more weightage over.the state with 
ies population. It is in the Upper House that federating units 
are adjusted and accommodated so that they feel a sense of security 
and equality. In India there is also bicameral system of legislature 
_ consisting of Lok Sabha and Rajya Sabha. Whereas in the Lok 
Sabha duly électéd representatives sit and deliberate in the Upper 
House representatives from states perform their legislative functions. 

For a federation another essential characteristic is that the 
constitution should’ be rigid. This rigidity is specially desired by 
the federating units so that the centre subsequently does not change 
the list of subjects to suit ms convenience. A rigid constitution, as 


_ we know 1s one which capnot be changed.easily and for amending a 
constitutional clause a special, proceduamswesired. to be followed. 
India’s. constittrion is accordingly rigat to a great sxtent and thus 


is in conformity, with a teaeral set up. 
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But has as already been said India is not a perfect federation. 
She is a quasi-federal polity and has a powerful and strong centre. 
According to Dr. K.P. Mukerjee, “I have come to take the view 
that whatever might have been the position at the drafting stage or 
previous to that stage the constitution that emerged out of the 
August deliberations of the Constituent Assembly of India in 
January 1950 is definitely unfederal or unitary constitution.” Dr. 
Ambedkar said, “The constitution has not been set in a tight 
mould of federalism.” Some of the significant departures from a 
federal set up are as under : 

In Indian federal polity centre is rather too much and too 
over centralised. From the divisions of subjects it is quite clear 
that centre has many more subjects than what the states have. 
Moreover, it can legislate on the subjects mentioned in concurrent 
list. No doubt the states can legislate on the subjects mentioned 
in the concurrent list, but whensoever there is a conflict between 
central and state law on a subject mentioned in this list, it is the 
former which is to get precedence over the later. Thus the centre 
can legislate on the subjects mentioned in the central list, con- 
current list and also enjoys residuary powers. It has, therefore, 
rightly been said that in our constitution states have been reduced 
to the position of glorified municiplities. 


Ina perfect federation the citizens have double citizenship. They 
are citizens of the state to which they belong and also become the 
citizens of a federation to which their state has joined, But in India 
there is only single citizenship. All are the citizens of Indian Union 
and this practice of single citizenship is against the spirit of an ideal 
federal system. 


Bicameral system is considered essential in a federation 
because it is ithe upper House alone that the units can be given 
equal representation. No doubt in India too there is bicameralism 
but in the Rajya Sabha, which is Upper House of India’s Parliament, 
states have not been given equal representation. Here too popu- 
lation system has been followed and bigger states have been given 
more representation than the smaller ones. This is again against 
the spirit of an ideal of federation. As all know that in the USA, 
the Senate, which is Upper House of US Congress has equal 
representation from all the states. In this two representatives 
come from each state. 

In a federation the centre has no right whatsoever to 
change the boundaries of the states. It is primarily because, the 
states which joined the federation were not sovereign and indepen- 
dent before their joining federal polity. This has become a very 
essential criteria for a perfect federation. But in India centre has 
a right to change the boundaries of the state and to carve out one 
state out of the other. In fact this has been done in India, not only 
once but several times. In early fifties, Andhra Pardesh 
was created out of then Madras State, thereafter came States 
Reorganisation Commission and the chain followed. To day perhaps 
there is no State (except U.P.) whose boundaries haye not bee 
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changed at some stage or the other. The tight of the centre to 
change the boundaries of the states is against federal s:t up. 


Under the Constitution of India, the President of the republic 
has been given emergency powers. An emergency can arise both 
in the political and financial fields. In the political field it implies 
that administrative machinery of state cannot be carried out in 
accordance with the constitution of the country. It would mean 
that there is political instability in the state or law and order 
machinery has completely broken down. In the financial field it 
implies that there are grave financial crisis which cannot be solved 
by normal constitutional procedures. Emergency can be both 
due to the circumstances which prevail in the country or on account 
of threat of aggression from outside. Emergency, both internal and 
external, as well as political and financial can be existing at a parti- 
cular point of time or the President might feel that such a situation 
was likely to arise in the near future and preventive measures were 
unavoidable. Whether such conditions which necessitate the 
declaration of emergency really exist or not very much depends on 
the President to decide. He is the sole judge to decide in this regard 
and his decision is final and binding. One effect of declaration of 
emergency is that administration of the state is taken over by the 
cones which is not in keeping with the spirit of federal polity 
at all. ; 


In Indian states emergency has been declared several times 
by the President. In 1977, when Janta government came to power 
it dissolved nine Congress ruled State Assemblies. Similarly in 1980 
when Congress (1) came to power in the centre, it dissolved nine 
Janta ruled states in addition to Delhi Metropolitan Council. 


In an ideal federation there should be rigid constitution, 
which. implies that the constitution cannot be easily amended. 
This is done with a view to ensuring the states that the centre shall 
not be in a position to easily amend the constitution. One finds 
that in the USA which is an ideal federation of today, the consti- 
tution is very rigid. It is said that if givenan opportunity, the 
people of the USA will try to enact their constitution which would 
provide flexibility. But Indian constitution is not very rigid. 
Many parts of the constitution can be easily amended. This 
flexibility of constitution is against the spirit of federal system. 

Why a federation at all needs a rigid constitution? Ina 
federation federating units, which joined it, were independent, 
sovereign statęs before these became an integral part of the federa- 
tion. These units come together on certain terms and conditions 
and agree to surrender minimum, whereas these keep maximum with 
themselves. These units do not wish that this arrangement should 
be disturbed in anyway, -at any stage. Situations can arise in the 
history of a nation when centre might, need more powers to deal 
with a particular situation on short or long term basis and might 
feel tempted to take away the powers which are not within its juris> 
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dictions. „Even otherwise some political party in power jn the 
centre might be interested in seeing a powerful centre, as against 
the desire of the federating states not to surrender their powers. 
Such :tendencies and desires can only be.checked when constitution 
is rigid and it -is not easy to amend it. When the constitution is 
flexible changes in the;lists of subjects can easily and conveniently 
be made. It is why in-an ideal federation provision is made for a 
rigid, rather than flexible constitution. 


In India there is a provision for AJl India Administrative 
Services. The people belonging to All India services (|.A.S., I.P.S 
& A and A S) etc. can be posted in any -states Similarly people 
belonging to state services are posted at the centre, There isa 
unified judiciary.and supreme court has powers to listen appeals 
fram the states, both from the individual as well as the organisa- 
tions. S milarly according to the constitution the state are required 
to act as the agents of the centre in such matters as the collection 
of income tax etc. Not only this, but a Governor, who is the head 
of the.state.is appointed by the President of India on the recom- 
mendations of the central government. He is required to report to 
the President on the working of state government.’ For all his 
actions, of.omission and commission he is not accountable to the 
State Jegistature. There is a single Union Public Service Commis- 
sion which makes all-äppointments. The existence of powerful and 
unified All India Services is against the spirit of federal system. 


In a federation, as far as possible states, should be financially 
self-sufficient.so that these enjoy maximum autonomy. But in Indian 
federal system the states are to depend on the centre for all 
development. They have much less sources of income byt many 
more needs of expenditure. This financial dependency has very 
much hindered :the growth of states on federal lines, 


4 Units in federation have a right to amend their own constitu- 

tion. But in India that is not the case, Whole country is governed 
by one constitution which is applicable to the people all over the 
country. States in India have no right toamend any part of the 
constitution. It.is left to the centre to amend the constitution in 
the way it feels suitable | and necessary, though approval of states 
in some cases is needed! 


In addition, there are many other fields in which the centre 
can, interfere in the affairs of the states. [n peculiar conditions 
Centre can abolish an existing state which is unit of our federation, 
India:‘has a unified code civil and criminal Jaws and the states are 
Supposed to implement these laws. It is:the special responsibility of 
centre to‘look after development and growth of scheduled castes, 
schedule tribes and other backward classes. One finds that ;there are 
certain subjects-which cannot be introduced in the state legislature 
without prior approval of the . central government. But above all 
one finds that in so far as Union territories are concerned, these are 


INDIAN = FERBRALISM 7 


governed ahd administered by the central government purely on 
unitary basis..and ‘there .is no tinge of federal ‘system in their 
administration. 

A question that is bound to arise.is as to.why in .India centre 
has been made so powerful and why have the states-been reduced to 
mere glorified. municipdlifies. It is primarily due to social, economic 
and political conditions prevailing in the country. After the partition 
of the\country there were many disruptive forces and fissiparous 
tendencies which could endanger India’s national unity. Constitution 
makers were not willing to take any risk or play with India’s national 
unity. These disruptive elements could alone be checked when there 
was a, powerful centre, so that: the fruit. of freedom struggle were not 
created, as compared lost to.us. That.was the reason as -to why a 
powerful centre was with powerful states. One finds that even today 
centre aspires:the ponfidence of the. people. When-so-ever, there are 
atrocities on the.sdheduled castes and scheduled tribes or other back- 
ward classes,.these look to the centre, rather to theirstate governments 
and focal leaders. There isa sense of satisfaction among the people, 
when -some statement jis made in the Parliament assuring even 
examination of the issue, or a central leader visits the spots or a 
team of-Parliament Members decides'to visit the area. 


Some of the critics'in their zeal to criticise constitution have 
tried to establish that India isnot a true federation. They lay too 
much stress on its unitary tendencies and undér-estimate its federal 
features. But is this correct ? India is a federation and .developing 
on federal. principles. ‘Essence of federal system is division of 
powers between the centre and the states and existence of indepen- 
dent units which form the federation. ‘Both these essentials are 
available in Indian federation. The only question is-that of degree. 
Federalism does not mean essential rigidity but merely a political 
arrangement which can be adjusted to suit national conditions. 
India’s federal system bas too been-adjusted accordingly. Emergency 
provisions of the constitution which have been criticised are intended 
only for dealing with extra ordinary conditions and have nothing to 
do with normal times. Provision for unified judiciary and adminis- 
trative services has been made with a view to giving the people of 
India a sense and feelings of oneness. Dr. Ambedkar once 
remarked “It is strong enough’to hold the country together both in 
peace time and in war time. Indeed I may say so, if the things 
go wrong under the new constitution, ‘the reason will not be that 
we,hada bad constitution, what we will have to say is, that the 
man was vile.” 

India’s. Federal “Structure and Nation Building. In Indian 
federal system there-is a strong centre and states are weak. Wheiher 
such a .system is conducive for nation building or-not. In India 
there is‘plurality of races and languages. Bach racial and lingual 
group is interested in developing that. There is a strong view point 
that India’s diversity if fully allowed to develop, will more help in 
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nation building process, than a unified strong centre. India which is 
panorma Of races, with each race having its own cultural heritage, 
should be fully allowed to develop and grow. It is, therefore, argued 
that a loose federation or a federal polity, which has a weak centre, 
would go a Jong way in the nation building process. It is pointed 
out that before independence every concession was given to Muslim 
League and there was always a proposition that after the Britishers 
leave India, in the Indian federation centre will be weak, whereas 
the units: strong. This was done in the hope that ‘under that 
arrangemeut alone India will remain asa united nation and would 
emerge stronger with the passage of time. 


But on the other hand there is another view point that under 
the present circumstances and political, social and economic condi- 
tions, it is only a strong control which can help in nation building. 
Under the arrangement of things, as these exist, a strong centre 
can portray the image of a nation. In the states local leaders work 
under local pressures and influences. In the political fields there are 
local arrangements which sometimes do not last for a very long 
time. In the states, S. V. D. and coalition governments may come 
and go. Moreover, local leaders have internal party feuds and 
there is no forum on which they could meet to portray the picture 
of a united India. It is not unusual that group of people rush to 
Deihi from far off places to get their local problems redressed 
because either they have no faith in local leaders or they have failed 
to solve these. Since states in India are autonomous, therefore, 
there is no problem for the peoples of each state for developing in 
their own way. In view of plural character of the society: in 
which there are minorities everywhere, it is strong federal polity in 
India, which can go a Jong way in nation building in the country. 


CENTRE-STATE RELATIONS 


“India is a federal polity and there is every likelihood of some 
problems arising in the relationship between federating units and 
the centre. Before the 4{h General Elections problem in this regard 
was not serious, as both in the centre as well as in the States, the 
same political party was in power. After the Fourth General 
Elections federal set up in India came under test. With different 
political parties in powenin the states/Union Territories, conflicts. 
between the centre and states were bound to arise. 


In some of the states Samyukta Vidhyak Dal and United 
Front Governments came to power, while in others Communist 
parties came to power. At the centre, Congress party remained in 
power. In 1971 situation however, again changed when Congress 
patty again swept the polls and was saddled in authority both in the 
centre and states, resulting in harmonising of relationship between the: 
Cefstre and the states. In 1977 when general elections were held in 
the country, Janta Party came into power at the centre, but at that 
mahy states were being ruled by the Congress party. Relatio nshi 
between the Centre and the state was again a problem. But the 
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Janta government at the centre decided to dissolve nine State 
assembly in which Congress was in power, on the plea that as a 
result of electoral verdict the governments in these slates had lost 
contacts with the people. When elections in these ‘states were held, 
Janta party came to power and thus there was no straining of 
relationship between the centre and the states. In 1980 General 
Elections were again held in the country. Janta Party was defeated 
atthe polls and Congress (I) came to power at the centre. This 
again was likely to strain relationship between the centre and the 
states. because in many states Janta party was in-power. In order 
to avoid problems and taking several other factors into considera- 
tion Congress governinént at tHe centre, dissolved nine Janta and 
opposition ruled state assemblies. Since. Copgress (I) which 
was in power at the Centré, swept polls in 8. out of the 9 states in 
which elections were held, therefore, straining of relations again 
could be avoided. à 


LEGISLATIVE RELATIONS 


For smooth working of the country as a, whole, ıt is essential 
that legislative relations between the centre and states should be 
smooth. Nation as a whole should get a uniform,civil and criminal 
code of law and in the legislative field nation should feel strong 
and unified. But ina‘federal set up there are several problems 
which are not faced by a unitary form of government. In the 
legislative field states in India are autonomous and have full powers 
to legislate on the subjects mentioned in the state and concurrent 
fists. In U.S.A. certain specified subjects have been left to the care 
of the centre. Thus the centre was supposed to be weak and the 
‘states powerful. It was however, due to subsequent decisions of the 
‘Supreme Court that centre became more powerful than the states. 
On the other hand in Canada residuary powers have been left with the 
centre and thus from.the start, Centre was made powerful. India has 
closely followed Canadian system. In India centre is more powerful 
than the centre. All subjects for legislative purposes have been divided 
into three lists namely : Union list which contains as many as 97 
subjects such as (a) Defence, (b) Central Bureau of Intelligence and 
Investigation (c) Diplomatic relation, (d) U.N.O. (e) Concluding 
War and Peace, (f) Citizenship, (g) Railways, (4) Shipping, (i) Light 
Houses, (j) Ports, (k) Currency and Coinage, (J) Reserve Bank and 
(m) Post Offices etc. It is the responsibility of the centre to legislate 
on the subjects mentioned in this list and get decisions executed 
as well. 

Then there are subjects which have been specified in the State 
list. It is the responsibility of the states to enact and legislate on 
these subjects. The centre shall ordinarily not enact on these subjects, 
There are as many as 66 subjects in this list and include among 

ic Order (b) Police. (c) Administration of Justice 
others (a) Public Adr ith (2) Pilgri 
(d) Prisons (e) Local Governments (f) Public Healt (g) Pilgrimages 


(h) Control of liquor (i) Education (j) Agriculture (k) Forests 


CI) Fisheries etc. 
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There are as maay 43:47 subjects enumerated in-comcurrent list. 
These include (a) Criminal- law (b) Preventive_Detention (c). Marriage 
and Divorce (d) Bankrupey- and. Insolvency (e) Trust and Frustée 
(f) Adulteration {g} Eeonomic ‘and: Social Planning (A) Vocational 
and Technical Training etc. On the subjects. mentioned in this list 
both the centre:and the states. are competent to legislate but in‘case 
of a conflict law of the- centre- will: prevail and that of the’ state 
government to thè extent-to which it contradicts! céntral laws’ will 
be repugnant. 


Just like Canada in India also residùary powers, i.e. legislation 
on the subjects not mentioned in either of the three lists, are. left 
with the centre. 


From the analysis of powers it is evident.tnat centre is much 
more powerful than the states. The number of subjects: mentioned 
in the Union List are much more than those listed in. the state list. 
Moreover, the centre has exclusive control over the concurrent list. 
It is prov'ded, as already mentioned; in the’ constitution that both 
the centre and states shall have aright to legislate- on the.subjects 
mentioned'im the comcurrent list but whén. a: law passed. by.the 
state government'is cotitrdry to the one passed. by the central 
government on’ a’ subjett-’mentidned, in the. concurrent list, it,is 
central ‘law which will’ get precedénce over the state:law. Residuary 
powers have also been ‘léft' with the centre. Thus centre can. legis- 
late on the subjects nréntionéd in the state-list. But the- states. have 
not ever fùt conttot over the’subjects’ mentioned. in the. state. list, 
By a ceclaration‘of'state of'emergency centre can forbid the States 
and diréct not ‘to legistate ort thé subject mentioned in the state: list. 
The Parliament, with the approval of 2/3 members present and yoling 
in the Rajya’ Sabha: can legislate on the subjects mentioned. in the 
state- list. When constttutional machinery in the state has failed, 


the President is empowered to direct the Parliament of India. to ` 


legislate on behalf of the state government and the state legislative 
assembly is then dissolved: ff two or more states: ' equest the centrah 
government to`legislåteon'a particular’ subject mentioned in the 
State list, in so far as their state is concerned, the centre shall 
ligislate on these subject as well. The Constitution. also provides 
that in order to enable’ the centre to discharge. its internationat 
obligations, the central government can enact oma subject mentioned 
in the state list. j 


In the legislative. field certain bills. passed by the. state legisla: 
ture must seek President’s approval before these become an Act e.g: 
bills dealing with compulsory acquisition of private-property or 
derogating the powers of: the High-Court etc. When such a bill is 
sent to the President he may either straight way givechis. consent og 
take. the other extreme step of’ rejecting that. He may. also return 
that to the: state government for its reconsidération or may like to 
seek the views of the Supreme Court of India, Thus- the. President 
can use his veto power-on the bill passed by the state. legislature. In 
actual practicé:ttt- centre has not hesitated to ‘use its powers- to. 


a 
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strèngthen its position: In.1954-Rajya:Sabha passed a-special resoiu- 
tign where by food stuffs, including édible oils, oil seeds, catile 
fodder were brought on the concurrent list, thereby enabling the 
central govertiment to legislate on these subjects. Of late there was 
a move to’bring agriculture‘and education on the. conturreht list, 
so that powers:of the states were further reduced. Recently when 
Acharya Vinoba Bhave want on fast in support of His demand to 
ban cow slaughter, there was a strong move that the subject may be 
brought on the conturrent list: The way in which centre can act on 
a. controversial legislative measure passed by the state gover 
ment is. evident from what happened in Kerala. Education’ Bill 
passed in 1958 by the state government and sent tothe President 
for his approval. Jain and Jacob are of the view that while giving 
its assentito the bills passed by the State Legislatures, the centre has 
quite often tended to dictate its policies to the states, though: in- 
very few cases assent:has been refused. There is every danger that 
the very purpose of enumerating subjects in the state list will-be 
defeated and federal structure of the constitution will receive a 
serious set back, if the President begins to take more . active interest 
in the consideration of the Bills passed by the state legislatures.” 


States have already very few and limited powers: and in case 
any effort is made to either directly ot indirectly make. further in 
toads: by the central government, there might: be effects of'far 
reaching consequences. There can also be situation of confrontation 
on every such issue. 


ADMINISTRATIVE RELATIONS: 


If a federation’ states enjoy. considérable autonomy an® 
independence but at the same time it is essentiat that both ‘the states 
and centre: must'work in close harmony with each other: In case the: 
states and the centré work at cross purposes’ and. administratively: 
both try: to pull down each other, not only the federation but the 
very national unity will be at stake. According to Indian’ Ccnitifu-- 
tion, attempt has been made for harmonious centre’ states 
relations. In the administrative field centre has absolute 
authority over the administration of the’ state in times of national 
emergencies. During such times thé centré is súpposėd to adminis- 
ter states as-will. But’ even’ otherwise the centre has considerablé 
control ‘over administrativé machinery of the statés. This control is 
exetcised through thé personnel‘of All India Servicés, who are 
responsible to the” centré for their actions. Then there are Governors 
who are appoititéd by thé President’on the recommendations of the 
centrat government. These digiitariés’ aré responsible to the 
President for their acts of omissions and commission. 


(1) Jain, S: N. & Tabob, Alice: Presidential Assent to" State Bilts-in ‘The 


‘ Untonand the:States*, p: 355. : “es 
(2) Haqqi, SAH. {Ed) t Union State Relations in India, Presidential Veto over 


State legislation, Pandey, R P 
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Constitutionally also, it is the responsibility of the state 
‘government to carry out the directions of the central government. 
‘In -case a state goverement fails to carry out such directions it will 
be considered failure of the state government concerned and the 
centre has a right to intervene in the state to get its instructions 
obeyed. Then one finds that law and order is the primary responsi- 
Sility of the state. In case the state government fails to maintain 
that and‘fails to provide essential security of life and property of 
the subjects, the central government is within its legal ‘rights to 
intervene in the affairs of the State and maintain law and order. 
The central government can also issue instructions and directions 
to the State Government to protect property of such important 
jnstallations as railways, air force, transport and communications 
and the state governments are duty bound to honour those direc- 
tives. Art 257 of the Constitution clearly specifices that state shall 
-not act in a fashion that the directives of the union are jeopardised. 


; Under certain specific conditions state government can 
delegate its functions to the central government. The central 
government is empowered to setup Inter-State Councils to 
investigate and settle disputes that may arise between two states. 
The President has already set up Central Councils of Health and 
Central Council of Local Self Government. . Similarly the centre 
Gan also intervene to amicably settle inter-state river water and 
boundary disputes. It can also issue directives to the states for the 
coastruction of projects of national importance, including dams 
and projects, provided the central government is willing to bear the 
expenses that may be required to be incurred for the execution of 
such projects. Undoubtedly -here-also-the-hands of centre are very 
strong and the states are-very weak. In fact centre can interfere 
and intervene in the affairs of statė at any moment. D.D: Basu 
has rightly been said, “Though a federal constitution involves the 
sovereignty of the units in their respective territorial limits, it is not 
possible for them to remain in complete isolation from each other 
and the very exercise of internal sovereignty by a unit would 
require its. recognition by and co-operation of other units of 
federation.” i 


It is the duty ofeach state government to ensure that laws 
‘passed by the Parliament are fully complied with. Central 
ọyernment can, also -issue instructions to the state governments 
from time to time with regard to certain subjects and it is the 
fesponsibility of the later to ensure compliance. It can direct ‘a 
state government to construct and maintain means of communi- 
cation, which in the opinion of central government are of national 
and military importance. The centre can also declare any highway 
Or water way to be of national importance and can entrust the 
responsibility of its maintenance to the state government. 


Then it is provided that final judgments or orders delivered or 


passed by the civil courts in any part of India can be executed any 
where, throughout the country, in accordance with the provisions 
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of the law. Under Art 339(2) of the Constitution central govern- 
ment is fully empowered to issue instructions to state governments 
to prepare and implement plans for the welfare of scheduled castes 
and scheduled tribes in their respective states. In case any state 
government fails to comply with the instructions given by the 
central government, the President might decide to take over the 
administration of that state and thus there might by imposition of 
President’s rule. 


In Centre-State administrative relationship, an important 
turn came with the passing of Forty Second Constitution Amend- 
ment Act. ‘With this a new Art 257 A was added which provided 
that the ceritral government was fully empowered to deploy 
armed forces for dealing with any grave situation of law and order 
in any state.: Such a contingent of armed forces will act in 
accordance with the instructions which the central government 
-might issue and shall not work under the direction, superintendence 
‘and control of the state government concerned, if otherwise not 
‘provided. Such a provision was bound to further reduce the 
autonomy of the state and thus : provided the critics „another 
opportunity to..comment on the character of Indian federation. 
This provision has however, been nullified with the passing of 44th 
Constitution Amendment Act. 


FINANCIAL RELATIONS 


In financial field too the centre is more powerful than the 
states. In fact for their development plans the states are purely 
dependent ‘on’ the: centre. No state can afford to work without 
active financial assistance of the central government. Undoubtedly 
in’ all federations, the units are financially not self-sufficient, but 
here in India economic dependence of the states on the centre is 
rather too-much. Division of subjects, as provided in the consti- 
tution is of such a nature that the states have many more sources of 
expenditure than those of income. Of course there are taxes which 
are levied and collected either exclusively by the states or centre, 
but there are also taxes which are collected by the states on behalf 
of the centre, while some of the taxes are collected by the union 
government and handed over to the states. On the whole however, 
the states are to depend on the grants-in-aid to be given by the 
central government to the states. In India system of taxation is 
very much based on the Act of 1935, with the provision that after 
every five years the President shall appoint a Finance Commission 
to find out the ways and methods of properly distributing sources 
of income. The states are empowered to collect taxes, such as 
stamp duties, excise duties etc. and will not deposit the amount so 
realised with the union government. The taxes on such items as 
succession to property, terminal taxes on goods carried by railways, 
air force or navy, taxe on railway fares and freights, tax on 
transactions in stock exchanges etc. will be’ collected by the union 

“ent and shall be appropriated to the state governments. 
government an PP 5 TETARA the 
Tt is also provided that the taxes on such items as income © r 


714 {INDIAN POLITICAL SYSTEM 


than agricultural income, duties on excise ete. will be levied and 
collected by the union government and will-be shared. between. the 
union and the states. Since the states have eon:paratively less 
sources of income; the central government provides grant-in-aid to 
the states to run their administrative and-development expenses. 
The states shall receive grant-in-aid for the development of 
scheduled castes and scheduled tribes. Similarly the State of 
Assam will receive special grant-in-aid for the administration of 
tribal area. 


There is no denial-that the states are- financially dependent on 
the centre for their-financial allocations, but the system of appointing 
Finance Commissions-has brought much flexibility in it: In the 
words of Pylee, “No other federal constitution makes such 
elaborate provision as the Constitution of Indiaj with respect'to the 
Telationship between the union and the states in- the financial: field. 
In fact by providing for the establishment of Finance Commission 
for the. purpose of allocating and adjusting-the. receipts from certain 
sources, the constitution has made‘anioriginal contribution in this 
extremely complicated aspect’ of federal relationship.” 


In the financial field a mention may also be made to the office 
of the Comptroller and Auditor General of India, who is appointed 
by the President of India. He can-ditect the state governments to 
keep its records in a particular manner and these are duty bound 
to obey his instructions. 


But in times of financial emergencies-contro]' of the union 
government over the states is. immerses. As soon as financial 
emergency is declared the vmion’ government becomes. powerful 
enough to direct the state 'governments:to: observe -certain canons: of 
financial propriety and other necéssary safeguards.: It can: also 
direct the state governments to: redice-salaties and.allowances:of 
its employees and also of the judges of the Higk Court. Atl 
mosey bills passed by the legislature; shall be reserved:for the 
consideration of the President. 


In administrative, legislative and financial matters, as com- 
pared with the centre, the position of'the states -is véry weak. Thé 
states are always to look forward to the centre and such a situation 
continues no matter whether same political party is in power both 
at. the centre and the states, or there are different political 
parties in position as authority at these two levels of Indian federa- 
tion. If financial field, the states are to depend on the central 
government even for their development. - Planning Commission, 
which finally decides about plan projects plays a big.rolé in the 
development of the states, though it is the creation of and is con- 
trolled by the central government. Then another reason of a 
state’s dependence on the central government is that all foreign 
assistance which flows into India and is quite massive, is channelised 
through the central government. Once the quantitum of foreign 
aid is decided and made available to ladia, it is the responsibility 
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of the central government to decide in which state and to which 
extent the. money should be poured in. Under the constitution, 
No state on its own can sign any agreement with any international 
agency or organisation. 


Not orly this, but central government can bring any subject 
from the stätè to the concurrent list, thereby depriving the former 
of many of its resources. Even in the distribution of resources, 
the: central government can patronise the states which have politi- 
cab parties'of their choice in power and thus use economic power 
for strengthening’ its political authority and position. That is the 
reason that usually those chief ministers who do. not belong to 
the political party, -which is in power in the centre, complain 
that they are‘ being given’ step motherly treatment. Though in 
matters of financial allocation states may: be cofsulted, but in 
actual practice final décision in this regard finally rests with the 
centre. Since there are always financial limitations, therefore, tlie 
states which are deliberately made to starve: of the. finances, can 
hardly initiate or execute plans of far reaching ‘magnitude, to satisfy 
the electorates, who had returned them to power on certain pro- 
mises: In the words of ‘Misra, “As a- consequence of: the above, 
the role of the federat government in controffing in and co-ordinating 
the finances of the states is much mcre important in India than 
it is im other‘leading federations’? Dr. K:-V.R! Rao once said, “I 
know no federation where its constituent units are sò heavily 
dependent on thie federal ‘ government as they are so called Indian 
fédération.” i 


GRIEVANCES OF THE STATES AGAINST THE CENTRE 
As longas there was monoliihic. party, system in the: country 


and Congress party was iñ power both in’ the centre. as wellas in 
the states, there was no real problem in centre-state relationship. 
It was because during this period’ (1950-67). there- was no other 
political party whichcould providé an alternative to the Congress 
and every political leader looked towards this organisation for its 
political career. Secondly. at that timé Pt; Jawahar Lal Nehru com- 
manded such a personality that even if any state leader complained 
of centre’s apathy or ‘step motherly treatment! towards a state and ` 
that was brushed’ aside’ and body cared ‘for the grievances. 
This position’ continued till fourth.’ general elections. But 
even during this periód ‘when per chance.any non-congress Ministry 
came to power in any state that was dissolved (PEPSU, 1953 and 
Andhra Pradesh iï 1954) arid’ these’ ‘states, complained that the 
Governors‘appointed by, the:sentral:-government:: wore acting in a 
partisan manner and were most willing-toioblige:the central ‘govetnr 
ment. 


But situation practically changed in '1967,.when fourth general 
elections were’ held in the country. By- this time Pt, Nehru hag 


1. MisrayB.R.. Economic-Aspects-of the lädian Constitution: p! 88 
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passed away and a leader of his strature was yet to emerge in the 
Congress party. Moreover, due to prolonged rule of the party both 
in the centre and states, there was aiso great resentment against 
it. In addition, inthe party also there were some cracks. The 
result of all this was that after the elections the party got a very 
reduced majority at the centre and in seven states it was not 
returned to power. In these states non Congress ministries were 
formed. These governments complained that the central govern- 
-Ment was appointing such persons as Governors, who belonged 
to the political party and had been defeated at the polls. These 
were being rewarded so that they helped the Congress government 
at the centre in topping the state governments. These states 
complained that the Governors were working under the instructioas 
of the central government. These states, therefore, demanded 
that in the appointment of Governors the concerned state should 
be consulted and only those persons who were politically neutral, 
preferably retired civil servants should be nominated as Governor. 
Controversy particularly arose in Bengal where Governor Dharam 
Vira, omitted two paragraphs of the address prepared by Chief 
Minister Ajoy Mukerjee. These paragraphs dealt with the dismissal 
of United Front Government and in these it had been said that the 
-action of the central government was unwanted. 


Then another grievance of: the states was that the non- 
Congress ministries were not getting their due share in national 
finances. Due to non-availability of funds it was not possible to 
undertake any new scheme of far reaching importance. No doubt 
there was a constitutional provision that a Finance Commission 
will be set up after every five years to allocate resources to the 
states, but according to these states, the Commission had only 
limited financial resources to allocate. Most of these resources were 
available to Planning Commission. The Commission was the 
creation of the central government and fully controlled by it, In 
addition to this the Deputy Chairman of the Commission was 
quite often either a politician or trusted person of the Prime 
Minister. The Commission allocated resources to the states not 
: on the basis of developmental needs of population of a parti- 
cular state, but only on political considerations. The states which 
hid Congress party in power always received much more than these 
needed. According to these states this was one important reason 
which created regional imbalances and disparities. According to 
these states the attitude of the central government was certainly 
politically motivated and that was much resented. 


Then there was also a strong grievance against the deploy- 
ment of Border Security Force and Central Reserve Police in the 
states. Both the BSF and CRP are maintained by the central 
government to maintain and protect central government establish- 
ments in the states like the railways and post offices. These work 
under the instructions of the central government, which decides 
about the time and purpose of their use. In 1968 central govern- 
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ment sent these forces to Kerala without consulting state govern- 
ment when government employees decided to go on strike. In 1969, 
these forces were used in Bengal at Gun and Shell Factory, Cossipur. 
Since in both the states, concerned governments were not consulted 
and these being communist governed states, decided to withdraw 
Cases against the employees, who were involved in the strikes which 
further strained their relations. Not only in both these states, but in 
Punjab also there was a complaint that the CRP was being unneces- 
sarily and unwantingly used. The states, therefore demanded, that 
both BSF and CRP should be sent to their states only in consul- 
tation with them. On the other hand central government very 
rigidly maintained that it was at full liberty to decide about their 
use and it was under no obligation to consult the state govern- 
ments. This embittered the relations between the centre and states, 
each complaining against the other. In this connection it may be 
pointed out that under 42nd Constitution. Amendment the centre 
was empowered to send even armed forces to a particular state if 
need. be. This provision was however, revoked with the passing of 
Forty Fourth Constitution Amendment Act. 

Then another grievance which the states had against the 
central government was that the centre was directly or indirectly 
taking more and more powers. It was even trying to control such 
subjects which were not within the sphere of central government. 
The state chief ministers, particularly those of Kerala and Tamil 
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constitution will itself come under heavy strains unless states were 
given a freer hand in legislative, administrative and financial 
matters. It was also being increasingly felt in the political circles 
that monolithic political system of the country had killed initiative 
in the states. In order to improve and smoothen centre-state 
relations some suggestions were made by the state governments 
and politicians as well as the jurists. 


One suggestion made related to the duties and responsibilities 
of the President and state Governors at a time when there was 
break down of constitutional machinery in the state. It was argued 
out that:'the Governors quite often obliged the central government 
in the dissolution of non-Congress ministries. This in itself needed 
looking into. After the dissolution what should be the duties of 
Governor of the state concerned and of the President, should be 
decided by acode of conduct. Then it was said that Planning 
Commission, which was to prepare plans for non-Congress ruled 
states also, should not be under the exclusive control of the 
Congress ruled central government. It should be made an inde- 
pendent body and should have autonomous character. Then it was 
also suggested that Finance Commission should not concern itself 
only vith.statutory funds which were very limited. In order to 
enable it to play: its role very effectively discretionary funds should 
also be placed at its disposal for distribution. A suggestion was 
made that the central government should follow the :policy of 


least interference in the affairs of the states and thus give freer 


hand to the states .in financial, legislative and administrative 
matters. It was suggested that the centre should give up the policy 
of dictating the states. 


hen another suggestion which was made in the regard was 
that in order to avoid centre-state disputes an inter-state council 
may be set up which should include among others the former 
chief justices, Prime Ministers and Attorney General. The Council 
may deal with such matters as the justification of promulgation of 
President’s rule in the state and the appointment of Governors, 
Even inter-state disputes could also be referred to the Council. In 
this regard suggestion was also made that the decision of the 
‘Council should be binding no matter it suited the convenience of 
both the parties or not. Then another suggestion made was that 
financial resources of the country should be so reallocated that the 
States became financially less dependent on the centre. 


Rajamannar Committee. In 1970, Tamil Nadu Government 
set up a three member committee headed by P.V. Rajamannar to 
make recommendations on the improvément of centre-state 
relations. The Committee was of the view that : 


(a) Inter-State Council should immediately be set up. In case 
there was need for any legislative measure to be passed by the 
parliament, which effected more than one state that should be 
introduced only with the prior approval of this Council. 


af 
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(6) Planning Commission should be made an autonomous 


(c) Finance Commission should be made a Pparmanent body. 

(d) States should be made financially less dependent on the 
centre. 

(e) Some of the subjects should be transferred from the 
central to the state list so that the states became administratively 
more independent. 


(f) The centre may appoint Governors but the appointment 
should be made with the approval of the State Cabinet. If that was 
difficult a high powered body may be set up which might help 
deciding impartial: Governors. 

(g) A person who was once appointed as Governor of the 
state should not be appointed to any other post in the central 
government. 

(h) Provision that the Ministers shall hold office during the 
pleasure of the: Governor should be deleted. 

(i) Except in the cases of constitutional interpretations, the 
State High Courts should have final jurisdictions in their respective 
States. 


` But the central government did not agree to any suggestion 
for the amendement of the constitution. In the opinion of the 
government each state was getting its proper share in finance and 
law and order must be over viewed by the centre because sucha 
a problem was not only that of maintaining peace and tranquility 
but created many social and economic problems. In the opinion of 
the central government the country was passing through very 
difficult period of history both in administrative and financial 
matters and any laxity at this stage was likely to result in serious 
consequences which could result in chaos and disintegration. 


Centre-State relations would have assumed much greater impor- 
tance and significance and would have drawn still more attention 
but situation.some-what changed in 1971. In that year mid term 
polls were held in the country and Congress party under the leader- 
ship Mrs. Indra Gandhi came to power with 2/3 majority at the 
centre. Meanwhile two major developments took place in the 
country, which had far reaching effects on centre-state relations. 
In 1969 there was split in the Congress party. Mrs. Gandhi headed 
one section whereas ‘he other was headed by then Congress 
President.’But Mrs. Gandhi was in a position to maintain its hold 
on.the party, and keep her own persons in power in the states, 
where-possible. In seven states UF and SVD governments which 
came to power in 1967, did not fair well. The constitutents of 
these governments could not pull on well with each other and 
began to:disiategrate-under their own weight. Instead of working 
for the people:of the state, each -one began to care for his ‘own 
interest. There:was a chain of ‘Aya Ram’ and ‘Gaya Ram’. This 
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frustrated the people in these-states and thus as the time passed 
even these states could not pose a serious challenge to the authority 
of the.centre. When in 1972 elections to several state assemblies 
were held, Mrs. Indira Gandhi’s party came to power in almost 
every big state and inthis way monolithic political party system 
again came back in the country. There was thus very little strain on 
centre-state relations. 


In 1975 internal emergency was declared in the country and 
continued for about 19 months. During this period there was not 
much challenge to the central authority and relations between the 
centre and the states were not under pressure. 


But situation changed in 1977 when general elections were 
held in the country. As a result, for the first time Janta party, a non- 
Congress party came to power at the centre with a massive 
mandate from the people. But in the states still Congress party was 
in power. Though many states had completed their normal term of 
five years, yet these were continuing because of Forty Second 
Constitution Amendment under which life of state assemblies had 
been raised-from 5 to 6 years. Since at the centre, there was a non- 
Congress government and in most of the states Congress party was. 
in power, therefore, the relations were likely to come under heavy 
strains. j 


DISSOLUTION AND DISSOLUTION 


In order to save the situation, the then Home Minister, Mr. 
Charan Singh wrote to Congress led states to recommend to their 
Governors the dissolution of their respective state assemblies. The 
argument advanced was that these assemblies were living on 
borrowed time and had lost contacts with the people of the state- 
But the state governments instead of co-operating with the central 
government decided to go to the Supreme Court, challenging the 
validity of the decision of the central government to dissolve the 
assemblies. The Court however, decided that the central govern- 
ment had full powers to dissolve a state assembly under the 
circumstances which these were being dissolved. As a consequence 
Janta government at the centre decided to dissolve nine state assem- 
blies in which Congress was in power. 


In June 1977, elections to these assemblies were held and 
Janta party came to power. It was even now not a monolithic 


political party system because in some of the states still non-Janta | 


party governments were in power. But by and large there was not 
much strain on central-state relations, because in very many states. 
Janta party on its own or with the help of some other political party 
managed to come to power. = 


But this situation did not last lon g. Constituent of Janta party 
began to quarrel with each-other. In-fightings became so prominent 
that the people lost faith in their capacity to work together in the 
national interest. But the worst was that the party could not pull 
on. In 1979 when the party had hardly remained in power for about 
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two and a half years, Y.B. Chavan, as leader of the opposition 
moved a vote of no confidence against the government. There were 
defections in the party, resulting in the resignation of Prime Minister 
Morarji Desai. Since Y. B. Chavan could not form Government, 
Mr. Desai was succeeded by Mr. Charan Singh as Prime Miñster 
with the support of Congress (I) headed by Smt. Indira Gandhi. But 
after few days when the Lok Sabha session was convened, Congress(I) 
decided to withdraw its support, teduciag Charan Singh government 
to minority-in the -House, who tendered resignation without 
facing the Lok Sabha. The President then decided to dissolve Lok 
Sabha, elections for which were held in late in 1979. 


As aresult of these elections Mrs. Gandhi's Party Congress (I) 
came to power once again, 


The history repeated itself. This time Congress (I) was in 
power in the centre, wereas in most of the States Janta or-non- 
Congress (I) led governments were in Power. Again there was 
liklihood of the relations between the Centre and the States getting 
strained. This time Congress (I) took the Same stand, which Janta 
party had taken in 1977 and dissolved nine State Assemblies and 
Delhi Metropolitan Council, in which the party had not faired 
well. Elections to several state assemblies have been held and as a 
result of which Congress (I) has been returned to power in 8 out of 
9 states. Only in Tamil Nadu All India ADMK managed to come 
back to power, defeating Congress (1) DMK alliance. 


But in a federal set up like India centre-state relations are 
likely to change every time. With the changing times, it is not very 
difficult to imagine that in some of states same Political party or 
parties may not come to power, as in the Centre. In such cases the 
only hope for smooth relationship is that of better understanding, 
each understanding the position and difficulties of the other. 


8 


Fundamental Rights 


Inclusion of fundamental rights in the constitutions is 
comparatively of recent origin. These rights are being highly 
valued and these days advancement of a state is measured by the 
rights which it extends to its citizens. In Indian Constitution, 
fundamental rights have also been given to the people for the 
first time with the provision that all subsequent laws enacted 
contrary to these rights could be declared unconstitutional. Arrange- 
ment cf fundamental rights as ambodied in the constitution has 
however, been much criticised. Some have gone to the extent of 
saying that constitution makers in India have given rights with one 
hand and taken by the other. 


Constitution has devoted a part of it to the discussion of 
fundamental rights, which Indians would enjoy during normal 
times. These rights can however, be snatched away from citizens 
during emergencies. The rights, among other things, include right 
to have freedom of assembly, association, property, faith, expres- 
sion etc: Therights are justifiable and courts are competent to 
declare any subsequent law, if that is violative of these rights as 
unconstitutional or ultra-vires of the constitution, if need be. Such 
an action can be taken only if an appeal is made by a citizen to 
review a law or executive order, which in its opinion is ultra-vires 
` of the constitution. 


Inclusion of fundamental rights as a constitutional guarantee 
is comparatively of recent origin. It was after French Revolution 
and the US struggle for freedom that nations of the world seriously 
thought of giving some basic rights to their people. In was in 1789 
that French National Assembly adopted ‘‘The Declaration of 
Rights of Man.” The Constitution of the USA also incorporated a 
chapter.on Fundamental Rights. In 1945 Universal Declaration of 
Human Rights was made, which was adopted by the General 
Assembly of UNO on December 10, 1948, which included social, 
economic, political and cultural rights of the people. In India, it 
wasin the Nehru Committee Report of 1928, that suggestion was 
made for the inclusion of religious and cultural rights as basic 
Tights of citizens. Simon Commission, which visited India to 
review India’s constitutional progress did not favour the idea of 
inclusion of Fundamental Rights in the constitution. So was the 
view point of Joint Parliamentary Committee on Indian Constitu- 
tional Reforms (1933-34). Sapru Committee Report on coastita- 
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tional Proposals (1945) however, supported the idea of inclusion of 
rights in our Constitution, Coast tution makers in India were 
guided by public sentiments and national demand and accordingly 
a chapter on Fundamental Rights was added to the constitution. 


PECULIAR FEATURES OF FUNDAMENTAL RIGHTS 


In India Fundamental Rights have some peculiar features. 
Whereas in some respects these are in accordance with the rights 
extended to the people of other countries, ia other respects these 
differ from them as well. The rights guaranteed to the people are not 
absolute. Each right is conditioned by certain duties. There is 


No right which has no corresponding obligations. It is however, 


worth remembrance that the constitution has very extensively 
elaborated ‘rights and the courts of law have very little to twist 
these rights to suit to their convenience or take shelter of duties, 


Another feature of these rights is that these are justifiable. 
It implies that the rights are above everything else in the land. All 
the executive actions or laws passed by our legislatures must be in 
conformity with our Fundamental Rights. If any of the laws passed 
by the executive government is considered against the fundamental 
tights thecitizens have a right to approach the court of law 
which have the power of judicial review. (If the courts, afier exami- 
nation, are satisfied that a particular [aw passed by the legislature, is 
not in conformity wiih constitution and violates fundamental rights 
that can be declared unconstitutional or ultra vires of the consti- 
tution. Then another feature is that Fundamentnl Rights have 
been very much elaborated. It is said that these have been so much 
elaborated that no other constitution has discussed them in such a 
great length and with such minute details, as Constitution of India. 
It is said that “It is unique feature of the Indian Constitution that 
it sets out in the Constitution itself the most elaborate declaration 
of human rights yet framed by any state.” 


Fundamental Rigfits as embodied it: our Constitution can be 
divided into two broad categories: namely those which impose 
certain restrictions of négative character on the state without confer- 
ring special privileges on the citizens. There are positive rights which 
confer privileges on the pegple e.g. Art 18 desires the state not to 
confer any special titles on the citizens. Art 17, similarly abolishes 
untouchability. These can easily be categorised in the former 
category. Right to liberty, equality or freedom to express or 
worship come under the second category. 


One of the most important and significant features of our 
sights is that these can be suspended. It is peculiar in the sense 
that no „constitution of the world has made any such provision. 
According to our constitution as and when a state of emergency has 
been., declared in the country Fundamental Rights shall stand 
suspended and the courts of law shall have no right to enforce 
these rights. It is this provision wh ch was very vehemently ae 
bitterly opposed in the Constituent Assemgly. The opposition felt 


vee 
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i i the darkest day of our history when a provision was 
T, devine fundamental rights to our people: ue a Worse 
of H.V. Kamath, “If we get peace in that state it will be the Pe 
of the grave and the void of the desert. When the leat A 
the weight of this great negation will be so very heavy thu t 1 e 
whole edifice will collapse.” Dr. Ambedkar, however e that 
inclusion of such a provision was essential to eye e country 
from disruptive elements and also guarantee the people, maximum 
freedom. In his own words, “This provision is absolutely necessary. 
It will be the life of the Constitution far from silling democracy, 
it will save democracy from danger and extinction. 


nly in emergencies, but even in normal times Arts 33 
and ae the Constitution empower the Parliament to decide about 
applicability and extension of fundamental tights to the people 
working in the armed forces or devoted to the maintenance of peace 
and order. To that extent the application of fundamental Tights 
is suspended by an Act to be subsequently enacted by the Parlia- 
ment. Under emergencies, the people are denied to take shelter 
under the roof of judiciary in so faras Fundamental Rights are 
concerned. Fundamental rights also stand suspended when the 
people are arrested under Preventive Detention Act, which 
empowers the state to arrest a person on mere apprehension that 
his freedom may be against the security of the state. 


Under the constitution, the state can 
on the operation of fundamental rights but it i 
Jaw to see whether the restriction 
India these rights have been d 
migits are ayailable to the citi 


put some restrictions 
s for the courts of 
S put are justified or not. But in 
ivided into two categories. Some 


i e > zens alone, while there are other 
tights which are available to Persons who are living in this» country, 


‘whether they are citizens or not. Thus whereas freedom of speech, 
assembly and expression come under the first category, in the 


Second category fall right against exploitation and freedom of 
religion eto. 


Fundamental rights in India are a guarantee against the 
State action but in some cases, these testricticns are also against 
Specific class of persons or against all persons within the territory 
of India. Art 15(2) prohibits discrimination on grounds of 
Teligion; race, caste and sex etc. whereas Art 17 forbids 
of untouchability in any form. Under Art 
i Prohibits employment of children below 
the age of .14 years in any factory or mine. These are such 
restrictions which are against private individuals. On the other 
hand, there are provisions which deal with the state e.g. under 
Art 14 it is Provided that the state shall not deny to any 
person equality before law whereas Art 15 says that state shall not 
discriminate against any citizen on grounds of religion, race, caste 
and sex. Whereas Art 16 ensures equality of opportunity, Art 18 
prohibits the state on conferring any titles. The State in India had 
been conferring titles like Bharat Ratna, Padam Vibhushan, Padam 


A 


-~ 


FUNDAMENTAL RICHTS s5 


Bhushan and Padam Shri on the citizens of India for their meri- 
torious services on the plea that these did not infringe Art 18 of 
the constitution. But in 1977 when Janta Government came to 
power they dispensed with such titles on the ground that these 
were not in the spirit in which Art 18 of the constitution was 
enacted. In 1980 when Janta Government was ousted from power 
‘these honours were again bestowed on the citizens and Mother 
Therasa was awarded Bharat Ratna in that year. 


The ‘state’? can amend, modify or abridge the fundamental 
Tights. Under Art 12 of the constitution an effort has been made to 
define the term ‘state’. ‘The state in India shall mean government 
and Parliament of India, government and legislatures of the states 
and all local and other authorities within the Union of India, any 
departmental organ of the Government of India, any public 
authority exercising statutory powers ; but state excludes judiciary 
and hence the judgments of the courts cannot be challenged on the 
ground ‘that they contravene Fundamental Rights.’”? D.D. Basu 
is of the view that “The Courts, like any other organ of the state, 
are limited by the mandatory provision of the constitution and 
they can hardly be allowed to over ride the fundamental rights 
under the shield that they have, within their jurisdiction, the right 
to make an erroneous decision.’”” 


~ Fundamental Rights, as provided in Part III of the consti- 
tution, do not provide constitutional remedy, in case of their in- 
iringement by private individuals, except as otherwise provided. 


: In the case Behram Khursid Pesikada Vs. State of Bombay, 
it-has been held that the ‘Doctrine of Waiver’ enunciated in America 
cannot be applied in India. The court was of the view that the 
fundamental rights incorporated in the constitution are not 
primarily for individual benefit but have been put in the consti- 
tution as a matter of public policy. The courts have maintained 
that it is not open to an individual to relieve the state of an 
obligation imposed upon the state by Art 14 of the constitution. 


RESTRICTIONS ON FUNDAMENTAL RIGHTS 


Under the constitution fundamental rights can be suspended 
and it is left to the courts to put reasonable restrictions on them. 
The Parliament can restrict or even abrogate by law to the members 
of the armed forces, with a view to ensuring proper discharge ‘of 
their duties and to enforce discipline among. them. 


Under Forty-Second Constitution Amendment Act it was 
provided that while there is a state of emergency in the country 
Tights given under Art 19 of: the constitution will automatically 
Stand suspended. But after the passing of Forty-Fourth Consti- 


—. 


1; Dayal, Dr. S. op. cit., p. 54. 


2. Basu, D.D. ; Commentary on the Constitution of India, (Fifth Ed.), 
VOL Lp. 145, i ; 
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i iti ided that Art 19 
m Amendment Act (Arts 35 and 359) it is provided 
brine constitution will only be suspended when there is emergency 
in the country due to actual outbreak of war or threat of external 
aggression and not on the ground that there is armed rebillion. 


Then comes the power of the Parliament to take away funda- 
mental rights guaranteed by the constitution to the citizens of 
India. The Constitution has devoted a part of it to the Funda- 
mental Rights, which are available to the citizens and persons living 
in India. Parliament has a right to amend the constitution. A 
Question therefore, arises whether by a constitutional amendment 
can Parliament amend fundamental rights or even take away 
these rights? In other words, rights are above the Parliament or 
not. In famous Gokal Nath case it was held by the Supreme Court 
that under Art 368 of the constitution, Parliament could not 
modify, restrict or impair fundamental tights. But the Position 
was again reviewed in the case of High Holiness Kesvananda Bharti 
Vs. State of Kerala and Others in which a Bench of 13 judges of 
Supreme Court held that the constitution invested the Parliament 
the right to alter, abridge or abrogate the fundamental rights 
guaranteed by the constitution. In this way the Parliament, by a 
constitutional amendment could curtail, suspend or modify these 
tights. In this very case the court held that the Parliament could 
not change the basic structure of the constitution. But in the 
view of the court, funamental rights do not come under the 
orbit of basis structure. Arts 31 and 32 and 358 and 359 of the 
constitution which deal with fundamantal tights were touched by 
Forty-Second Constitution Amendment Act, whereas Forty Fourth 
Constitution Amendment Act again touched these Articles of the 
Constitution. In this way, the Parliament has amended these rights 
and can even put restrictions on them in the way it likes. 


_ But again in May, 1980 the 


ment could not provide that the courts had no right to interfere 
in certain matters, 


The constitution provides that no ‘law’ of the land shall be 
against fundamental rights. In this regard the term law is very 
wide. It includes not only the laws in force but also the ordinances, 


orders, bye laws, rules, regulations, notifications, customs and 
usages having the force of law. 


COURTS AND FUNDAMENTAL RIGHTS 
The cons 
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the relationship of the judiciary with the Parliament. There is on 
the one side a strong section of society which believes that the 
Parliament represents the will and wishes of the people. It is thus 
supreme and its decision should be binding on all and courts should 
deliver their judgments keeping in view social, economic and political 
conditions of the country. It should not ignore the aspirations of 
the people which find expression through the enactments passed 
by their elected representatives of the people. On the other hand, 
there is another equally strong section which believes that judiciary 
is the balancing wheel between the executive and the legislature. It is 
the custodian of the constitution, which is steel framework of 
‘nation’s governance and as such itisto go by what is provided in 
the constitution and cannot introduce any extreneous elements like 
personal biases or the view point of the people and soon. It is 
however, clear that even the constitution makers did not like that 
the judiciary in India should act as third house of legislature. In 
the words of Jawahar Lal Nehru, “No Supreme Court and no 
judiciary can stand in judgment over the sovereign will of the whole 
community. If we go wrong here and there, it can point it out 
butin the ultimate analysis where the future ofthe community is 
concerned; no judiciary can come in the way.””* 


Under the constitution any citizen of India can approach 
a court of law that particular Act of the state is against the funda- 
mental rights as guaranteed to the people of India. But the 
courts of law proceed on the presumption that there is no unconsti- 
tutionality in a measure passed by the State. Therefore, the courts 
of law will not declare any measure ultra-vires immediately as soon 
as a petition has beer moved or will not stay the “operation of an 
Act merely because that has been challenged. It is left to 
the petitioner to establish that the measure passed or promul- 
gated is ultra-vires of the rights. The courts will move only when the 
petitioner has established to their satisfaction that a provision of 


any Act knocks down a provision of an Article in Part I of the 
constitution. 


The Constitution of India, which conferred Fundamental 
Rights on the citizens of India came into force on 26th January, 
1950.. At that time there were several cases which were pending 
before the courts of law which were violative of these rights. The 
courts were approached to declare such cases as ultra-vires of the 
constitution now in operation. But these held different view. 
In the case of Kesvanadhawa Menon Vs. The State of Bombay 
Supreme Courts held that Art 13(1) can have no restrospective effect. 
In the case of Lachhman Das Vs. The State of Bombay the court 
held that “Ifa pre-constitution state prescribed a discriminatory 
procedure that procedure cannot be operative after the commence- 
ment of constitution for enforcing the pre-constitution rights 


acquired or liabilities incurred.’2 But all post -constitutional laws 
ACUE ee Piena a a a 


1. Constituent Assembly Debates, Vol IX, pp. 195-96. 
2. Dayal (Dr.) S; op: cit., p. 59, 
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which are inconsistent. with the fundamental tights ate void. In 
the case of R.C. Cooper Vs. The Union of India it. iwas held that 
while declaring a measure as unconstitutional not only abject and 
form of the state action.is to be seen, but what is to be seen is also 
as to what will be the effect of law on the fundamental rights on 
the individuals or group of individuals. With the passage of time: 
certain basic principles have emerged with Tespect to Act 13 of tke 
Constitution. It is now fully well accepted that Act 13(2) cannot 
be invoked to prevent a legislature from passing a Bill. It cam 
operate only when a Bill becomes an Act. 


Though an Act might appear null and void, yet that cannot 
become so unless and until the courts of law have declared it so. 
No court will declare an Act null and void unless a person who feels 
aggrieved has approached the court and challenged the consti- 
tsttonality of any particular law. While determining consti- 
tutionality or otherwise ofa measure caré will also have to taken as 
to what will be the effect or impact thereof on fundamental rights. 
Even the validity of an ordinance can be challenged, if need be 
and whether an Act is unconstitutional, the burden of proving that 
will lie on the person who has challenged the validity of a measure, 


Forty Second Constitution Amendment Act provided that while 
deciding whether an Act passed by the central government was 
. constitutional or not, it should be decided by 2/3 majority of 
a Bench consisting at least of seven judges. It was also decided 
that courts could declare an Act passed by a state government 
usconstitutional and for that a special procedure was prescribed 


in this amendment. Forty Third Constitution Amendment Act 
has however, abrogated that. 


governed. by the same tules.. Even 


JOVE fe are not allowed to accept any titles or dis- 
nections. In order to provide S i l 
system a roenan of seats in g 
case of scheduled castes ‘scheduled tribes’ and other ‘backwa 

5 : td 
Classes and that too for a very limited period. In this conection 
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Special attention is invited to the abolition of untouchability which 
was in practice in India for centuries but had unfortunately 
degenerated itself and thus became a social curse. Incidently 
abolition of untouchsility is in accordance with Gandhian 
Principles and philosophy. Thus Art 15 ensures social equality, 
Art 16, economic equality and establishes social order. In order to 
make provisions dealing with untouchability very effective the 
government has passed Untouchability Offences Act, 1955 which 
has made it a punitive offence to practice or follow untouchability 
an any form or manner. 

But equality does not mean that every law must have univer- 
sal application. Since different classes have different needs 
therefore, cach class will have to be given different treatment. Thus 
for legitimate purposes the state can classify persons and every 
such classification is likely to give birth to some inequality. But 
if a law deals equally with persons of well defined classess, there’ is 
nothing wrong in that, if that does not apply to other persons. But 
each classification must be founded on intelligible differentiation 
which must have a rational relation to the object sought to be 
achieved by the statute in question. It is not always necessary that 
the basis of classification must be stated in the law. 

In the case of Satish Chandra Vs. The Union of India, the 
Supreme Court held, as early as in 1953, that the guiding principe of 
Art 14 was that all persons and things similarly circumstanced 
shall be treated alike both in ‘privileges conferred and liabilities 
imposed. Thus unequal treatment does not arise as between the 
Persons governed by different conditions and different set of cir- 
cumstannes and that like should be treated alike. In the words. 
of Shukla, “‘The principle underlying Art 15(4) is that a preferen- 
tial treatment can validly be given because the socially and educa- 
tionally backward classes need it, so that in the course of time they 
stand in equal position with the more advanced sections of society. 
It would not in any way be improper if that principle would also 
be applied to those who are handicapped but do not fall under 
Art 15(4).”* Thus reservation of seats in educational institutions 
for students of backward classes and the sheduled caste and tribes is 
covered by Art 15(4). 

RIGHT TO FREEDOM 

Arts 19 to 22 of the constitution deal with right to freedom 
which implies freedom of speech and expression and also of hold- 
ing of assemblies. The right also ensures freedom of movement 
throughout the Union Territory of India and also of forming 
associations, residing-down and settling in any part of the country. 
It also implies that all citizens of India have full freedom to acquire 
as well as hold, sell or purchase ptoperty in any part of the 
country. The right gives freedom to practice any legal profession 
and that the state shall in no way hinder a citizen from practising 
any legal profession. The people have personal liberty to have 


0) Shukta V:N. : op. cit., p. 47. 


10 INDIAN POLITICAL SYSTEM 
9 


any trade or business. Freedom of expression also indirectly im- 
plies freedom of press. 


‘said ri bsolute and so is the case 
jready said rights are not a 3 ane 
with ne "the people have freedom of cee. put A 
is not to be used. for deta aem freedom when it is felt that this 
icti on this fr i A ; 
free nae SOU ged “for spoiling India’s friendly relations yin 
pre Porn En government. The state Is also empowered to pe 
es nable restrictions for maintaining law and order. Similarly 
Then public morality and order is in danger, the right to form 
associations can be restricted. 


i o freedom also has many implications. It 
e Aar eperen can be convicted for an offence when he has 
iolated any law. None can be punished for an offence more than 
Pande and one cannot be compelled to stand as Witness against one- 
self. It also implies that no citizen of India can be punished 
except according to procedure established by law. The Tight gives 
the citizens power and authority to have legal assistance and for- 
bids the state for detaining a person without making him know 
about his offence. No arrested person can be kept in detention for 
long without crders from judicial authority. 


RIGHT TO FREEDOM. AND PREVENTED DETENTION 


Constitution however, provides that Right to freedom might 
be denied to a person who has been detained under Preventive 
Detention or Maintenance of Internal Security Act. These can 


be both punitive as well as Precautionary. In the former 
case person concerned h 


nce as already committed crime whereas in the 
latter case he is likely to commit crime. It can be used both in 
normal times as well as in emergencies. According to this provision, 
the person concerned could be detained for a period of 3 months at 
the most but in case his detention is considered essential even beyond 
that period, the case should be referred to a Board of 3 persons who 
are qualified to act as judges of the High Court. The Parliament, by 
erect can also detain the person concern for more than 3 months. 
1S a 


so provided that the person so detained should immediately 
be told about the reasons of his d 


1 etention and given an opportunity 
to represent his case and seek legal advice. The Government of 
India passed Preventive Detention Act, 1950 which was subse- 
quently amended from time to time. 

Incorporatin: i i 

to eedan tee B Preventive Detention c 
self confessed th; 
bitterly criticised 


lause with our right 


t clau J of oppression and 
Main objections raised were that the period of 
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initial deterntion of 3 months was rather too long in which evem 
torture could be used. No provision had been made for support- 
ing the family of detenue and that even the government could use 
Advisory Board to its own advantage. But Dr. Ambedkar justified 
the incorporation of this clause stating that in India all persons did 
not believe in democratic means and methods for achieving their 
ends. This clause was, therefore, essential for those who did not 
accept democratic means and machinery. In this connection 
opinion of Justice Shashtri deserves consideration. He said, “This 
sinister looking feature so strangely out of place in a democratic 
constitution which invests personal liberty with sacrosanctity of a 
fundamental right and so incompatible with the promise of the 
preamble is doubtlessly designed to prevent an abuse of freedom of 
anti-social and subversive elements which might endanger the. 
national welfare of the infant republic.” 


itd Forty Fourth Constitution Amendment Act has provided 
at, 


4. “No law providing for Preventive Detention shall 
authorise the detention of a person for a longer period than 
two months unless an Advisory Board constituted in accor- 
dance with the recommendations of the Chief Justice of the 
appropriate High Court has reported before the expiration of 
said period of two months that there is in its opinion sufficient 
cause for such detention : 


provided that an Advisory Board shall consist of a Chair- 
man and not less than two other members, and the chairman 
shall be a serving judge of the appropriate High Court and 


orpermemper shall be serving or retired judgés of any High 
‘ourt. 


Under Art 19 of the constitution it is provided that the citi- 
zens shall have right of freedom of axpression, peaceful assembly 
without arms and forming associations, and unions. These should 
not however, endanger sovereignty and territorial integrity of India, 
public order, effect or endanger morality, incite for offences or spoil 
India’s relations with foreign countries. 


The right of freedom of speech and expression however, 
empowers the state to put necessary restrictions so that the security 
of the State is not endangered. There is of course right to assembly 
but such an assembly can be declared illegal or unconstitutional, 
if there is an apprehension that that would result in breaking public 
peace. 


In 1971, the Government of India passed Maintenance of 
Internal Security Act to deal with internal problems of the country 
and under this Act some persons were detained. Under one of the 
provisions of the Act it was provided that during emergency a per- 
son could be detained without consulting Advisory Board, Sambhu 
Nath Sarkar, who was detained under the provisions of the Act 
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«challenged the validity of this Act. The High Court decided that 
the Act was bad in law and ordered the release of the petitioner. 


In order to come over the situation government issued an 
-ordinance by which it was provided that the government could 
«detain a person if it was satisfied that activities of such a person 
were prejudicial to defence of India or country’s relations w’th 
‘foreign countries or maintenance of supplies and services essential 
to the community. Constitutional validity of this ordinance was 
also challenged but Supreme Court did not agree with the peti- 
tioners. But petitions were also moved in some of the High 
Courts challenging the validity of the ordinance and Act that 
followed that. On different grounds some courts ‘accepted the 
petition and ordered the release of the detenues. In some cases 
the Supreme Courts also held that detention under MISA will be 
invalid under certain circumstances e g. when person was detained 
for maintaining law and order instead of public order, or if the 
petition of a person was not considered or, when the ground of 
detention were very vague or the court had taken a very narrow 
interpretation of any term and so on. The court also ordered 
the release of Magan Gope in February, 1975 maintaining that 
there was no relation between smuggling and public order and as 
such provisions of MISA were not attracted: 


tgency was declared in the 
ISA were used. The Act was 


€ se, could be immediately detained as 
well, if state government felt it unavoidable. A detenue also could 


aot approach a court of law because no reasons for detention had 
If necessary foreigners could also be detained under 


_The Constitution empowers the state to put 
restrictions on the citizens. What are these ‘reasondble restrictions’. 
a:e not been defined. But with the passage of time certain guide- 
lines have emerged. It is accepted that the restrictions should not 
be of arbitrary nature and there should be 
the scope of freedom and nature of social control. Them the. 
restrictions should not be on the abstract principles and shoult 
take general public interests into consideration. Then ‘it houid 
also be:seen that the Testtictionsijare.so imposed thay these t slp in 


reasonable 
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-promoting ‘Directive Principles of the State Policy’ and do not go: 


against these. It is also expected that the restrictions should not 
be blind of socio-economic conditions of the people. In case these- 
are ignored, then it can be said that the restrictions are either 
abstract or unreasonable. 


RIGHT AGAINST EXPLOITATION 


According to this right no person has a right to exploit any” 
other person in any manner. Thus traffic in human beings and. 
beggars have been made legal offences and those found practising 
are to be punished. Similarly slavery and traffic in women and 
childern for immoral purposes has been declared an offence. It has. 
also been provided that no child below the age of 14 will be em- 
ployed in mines or factories where risk to life is involved. There 
is however, an exception to this rule which says that “Nothing in 
this article shall prevent the state from imposing compulsory service: 
for public purposes, and in imposing such service the state shall 
not make any discrimination on grounds only of religion, race, 
caste or class or any of them.” Thus compuslory service can be 
imposed in the collective interests of the community, if need be. 


RIGHT TO FREEDOM OF RELIGION 


_Arts 25 to 28 of the constitution deal with this right which: 
provides that there will be full freedom of conscience for all citizens 
of India. The people shall have right to freely profess, practice 


| and propagate religion of their choice and that the state shall not 
| isterfere in the religious affairs of any individual in any manner. 


All religions have a right to establish and maintain institutions for 
religious and charitable purposes. Similarly all will be free to 
manage their own affairs in matters of religion and charitable pur- 
poses. The state cannot compel the individuals to pay taxes of 
religious denominations. The state shall have no religicn and ` 
it shall not allow religions instructions in governmental institutions. 
But all these rights are subject to the condition that public order, 
morality and icalth will not be disturbed. Thus this right is not 
absolute and has been hedged with many conditions. Public 
morality and health have been given priority over this right. 


CULTURAL AND EDUCATIONAL RIGHTS 


These are important rights specially when viewed from the 
view point that education is considered most important for the 
success Of democracy and democratic institutions. This right also 
assumes importance because every nation is very keen to preserve 
its cultural heritage. The right provides that all shall have a 
right to develop composite Indian culture but at the same time no 
culture or language will be imposed on any section of the society. 
All shall be free to develop culture of their choice and also be 
free tó get the type of education they would like. The minorities 
wil be absolutely free fo preserve and develop their own. culture 
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e. No citizen will be aeniea admission in any edu- 
prec itiiuen, on account of his following a particular culture 
or belonging to a particular caste, creed or religion. All minorities, 
whether based on religion or language shall have the right 
to establish and administer educational institutions of their 
choice. In granting aid to educational Institutions the state 
shall not discriminate against any educational institution on the 
ground that it is under the management ofa minority, whether 
based on religion or language. The state has no right whatsoever, 
to dictate the minorities. about the nature of institutions they shall 
have. The state is-required to be all impartial while extending 
financial aid and assistance to educational and cultural institutions. 


Since the state will have no religion of its own, the minorities 
-shall have full right to establish their trust and propagate their own 
religion., But the state shall interfere only when there’ is need 
for making regulations for the exercise of this freedom in the in- 


terests of public safety, peace, comfort or Convenience or for the 
prevention of fraud. The state can also 
practices or dogmas which stand in the w. 


discrimate on the basis of religion. The Supreme Court held in 
the case of Ramji Lal Vs. the State of 


pread tenents of his religion 
edom of conscience,”? The 


tbid the state from iaking 
property belonging to religious denominations. Iw- the case of 


Narendra Vs. the State of Gujarat, Supreme Court held that the 
right guaranteed by Art 25 was not absolute. It was subject to 
reasonable regulations by the state provided that the substance of 
the right was not effected. In the case of D.A.V. College Bhatinda 


f Supreme Court held that the right of 
minorities to establish and 


ie making any law Providing for the compuslory acquisition 
o 


any property of any educational institution established and 
1. Dayal Dr.) S + Op. cit, p. 167. 5 


\ 
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administered by a minority, referred to in clause (1), the state 
shall ensure that the amount fixed by or determined under 
such law for the acquisition of such property is such as would 
not restrict ‘or abrogate the right guaranteed under that 
clause.” 


RIGHT TO PROPERTY 


Constitution further recognised institution of private pro- 
perty and as such constitution provides that all Indian citizens shall 
have a right to own, possess and dispose of legally earned private 
property. In case the state needed private property of a citizen 
it was imperative that it should pay him due and proper 
compensation. It was however, left to the state to define and 
decide ‘due compensation’. The land so acquired should however, 
be needed for public purposes. The matters of compensation are 
non-justifiable and it is left to legislature to decide the rate of com- 
pensation. In this way sanctity of private property was preserved. 
The government however, by the addition of Arts 31 A and 
31 B to the Constitution declared as legal the abolition of Zamidari 
without payment of compensation to the Zamidars. There are 
however, critics who believe that vesting legislatures with powers to 
decide the rate of compensation to Zamidars was dangerous in 
effect. They also plead that the judiciary should have been allowed 
to decide the cases of compensation. The criticism however, does 
not appear to be valid. Pandit G.P. Pant, one time Home 
Minister of India said, we wish to pay equitable compensation to 
every body but we do not want to be involved in litigation in any 
case whatsoever.” More or less same views were expressed by late 
Pandit Jawahar Lal Nehru when he said, “We honour our Judges 
within limits. But no Judge, no Supreme Court, can make itself 
a third chamber. No judiciary can stand in judgment over the 
sovereign will of Parliament representing the will of the entire 
community.” 


f The right to property however, proved most controversial 
with the result that the courts were flooded with petitions at all the 
times, particularly about the rate of compensation and the purpose 
for with the state was acquiring private property. ln 1955, Foùrth 
Constitutional Amendment was passed by which it was provided 
that the word ‘adequate’ from ‘Adequate Compensation’ should be 
dropped. Vide Twenty-fifth Constitution Amendment Act it was 
provided that even the word ‘Compensation’ be dropped and 
substituted by the word ‘Amount’. 


Art 31 of the constitution deals with ‘Right to Property’. In 
1975 when emergency was declared in the country certain changes 
were made in this Art of the constitution. In 1977 when Janta 
party came to power, it was felt that some of these amendments 
were unjustified and by passing 43rd and Forty-Fourth Constitution 
Amendment Acts, it tried to undo what had been done by passing 
Forty-Second Constitution Amendment Act Bill. 
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The comparative position is now as under :— 


As it stood before 
the Passing of 42nd 
Constitution 
-4mendment Act. 


E ee eee O u ŘĖ— 


Art 31 


(1) No person shall 
be deprived of his 
property save by 
authority of law. 

(2) No property 
shall be compulso- 
rily acquired or 
requisitioned save 
for a public purpose 


31 A 
(1) Not withstand- 
ing anything con- 
tained in Art 13, no 
law provided for... 
shall be deemed to 

void on the 
ground that it is 
consistent with or 
takes away or 
abridges any of the 
rights conferred by 
Art 14, Art 19 or 
Art 31. 


Art 31 C 


Not withstanding 
anything contained 
in Art 13, no law 
giving effect to the 
Policy of the State 
towards securing 
the principies speci- 
fied in clause (b) or 
Clause (c) of Art 39 
shall be deemed to 
be void on the 
ground that it is 
inconsistent with or 
takes away or 
abridges any of the 
rights conferred by 
Art 14, Art 19 an 
Art 3i.. £ 


Art 34 D 


42nd Constitution 
Amendment Act 


Insert a new Sub- 
heading after Art 31 
After Art 31 of the 
Constitution the 
following sub head- 
ing shall be inserted 
namely : ~ 
“Savings of certain 
laws.” 


No change 


For “the principles 
specified in 
clause (b) and (c) of 
Art 39” the words 
and figures “all or 
any of the princi- 
ples Jaid down in 
part IV” shall be 
substituted, 


Insertion of a new 
Art. 


31D. After Art 31C 
of the Constitution 


and before the Sub- 
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43rd Constitution 
Amendment Act 


No change. 


No change, 


No change. 


44th Constitution 
Amendment Act 


Article 31 of the 
Constitution shall 
be omitted. 


In art 31A of the 
Constitution in 
clause (I), for the 
words and figures 
‘Art 14, Art 19 or 
Art 31’, the words 
and figures “Art 14 
or Art 19” shall be 
substituted. 


In Art 31 C of 
Constitution for the 
words and figures 
Art 14, Art 19 or 
Art 31 the words 
and figures ‘Art 14 
or Art 19’ shall be 
substituted. 


Art 31D of the 
Constitution 
shall be omitted. 


| 
| 
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heading ‘Right to 
Constitutional 
- Remedies’ the follt' 
swing, Article ;shall 
be inserted namely ,, 
“31D. | Notwith- 
standing anythifig 
contained in Art 13, 
no: -law providing 
"for— Ý 
(a) the prevention 
or prohibition of 
anti-national activi- 
ties; or ; 
(b} the prevention 
of formation of,’ or 
the prohibition of 
anti-national ass9- 
ciations shall be 
deemed to be void 
‘on the ground ‘that 
it- is inconsistent 
with, or.takes away 
or abridges any of 
the rights conferred 
by Art 14, Art 19, 


Constitution makers had made right to hold¥legally earned private 
property as a fundamental right by Art 19(f) of the Constitution. 
Forty Fourth Constitutional Amendment has abolished the right 


and the right to hold private property is only a legal right and not 
a fundamental right. ; 


RIGHT TO CONSTITUTIONAL REMEDIES 


No Fundamental Right can have any value or significance 
unless and until it has the force of law behind it. It is therefore 
essential that these rights should be above every thing else. The 
right implies that the citizens have a right to knock the doors of the 
courts of law, if they feel that any law of the legistature is against 
the letter or spirit of these rights and the courts are empowered 
to examine such requests. If necessary, they could also declare such 
laws as ultravires of the constitution. It has rightly been said that 
this right is the heart and sou! of the constitution and without this 
right, all rights would have been reduced to nothingness. In order 
to enable the citizens to enjoy these rights completely and perfectly 
the courts all over the country have a right to issue writs like the 
Habeas Corpus, Mandamus. Prohibition, Certiorari and Quo 
Warrant. Hebeas Corpus implies that no citizen should be detained 
without judicial authority and also without intimation of the grounds. 
of detention. In case the courts of Jaw feel that the detention is in 
Warranted, it can issue directions for the release of detenu. Writ of 
Mandamus is utilised for public purposes and is issued by the courts 
of law when a specific request is made for the purpose. It is a sort 
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of specific relief Act. Prohibition writ forbids a person or institution 
from proceeding further in a particular case as it is feared that 
further proceedings will endanger natural ends of Justice, The 
object of issuing of this writ is to provide immediate relief to the 
sufferer. Certiorari is issued by the superior court to the lower court 
demanding records etc. connected with a case pending before the 
‘court. Writ of Quo Warrant is issued to a person in authority finding 
-out from him the authority under which he is holding office or is in 
power. 


In the case of Gopal Das vs. the Union of India, the Supreme 
Court held that no petition under Art 32 could lie if any person had 
been detained by a private individual. It is also provided that any 
petition under Art 32 can lie straight away in the Supreme Court 
without its passing the High Court of any State. In the case of 
Bhikaji vs the State of Madhya Pradesh, the Supreme Court, 
however, held that a o-vund which was not specifically taken in tne 
petition could ~~t De iaken at the time of hearing. It is also held bY 
the sa-~ Court that only a person whose Fundamental Rights 
zad been violated could make a petition under Art 32 of the con- 
stitution. Since the right to constitutional remedies is in itself a 
fundamental right therefore, the Supreme Court could not tefuse 
to entertain an application moved for seeking the enforcement ofa 
tight and if any legislature attempts a legislation forbidding 


Supreme Court to entertain application under Art 32, such a law 
shall be null and void. 


Forty Second Constitution Amendment. Act inserted a new 


clause a& 32 A in the Constitution. By this Art, it was. provided 
that ; 


“Notwithstanding anything in Art 32, the Supreme Court 
‘shall not consider the constitutional validity of any state law 
ia any proceedings under that Article . unless the constitu- 


tional validity of any central law is also an issue in such 
proceedings.” j 


Forty Third Constitution Amendment Act however, provided 
that Art 32 A of the Constitution, as incorporated by 42nd Consti- 


tutional amendment, skha!l be omitted. It was also further provided 
that : 


“(2) any proceedings pending before the Supreme Court under 
Art 32 of the Constitution immediately before the commencement 
‘of the Act may be dealt with “by the Supremz Court as if the said 


Art 32 A had been omitted with effect on and from the Ist diy 
of February, 1977”. 


According to critics fundamental tights have been given to us 
by one hand and taken by the other. The main line of argument of 
these critics is: that these rights are not absolute. They feel that 
conditioning of rights with duties has made these rights absol te'y 
useless. But constitution makers were aware of the disruptive 
tendencies and they could not afford to risk independeac: by 
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granting and extending absolute rights to the citizens. P.B. Gajen- 
dragadkar is however, of the view that. the provision about 
constitutional remedies is a very distinguishing feature of our 
constitution.” - 


About Fundamental Rights in India a great controversy is 
whether the Rights are supreme or the Parliment. In other words 
whether the Fundamental Rights are sacrosant and carnot be touched 


-or whether Parliament can. just amend these, like any other consti- 
f Gokal Nath vs. the State of 


for. This decision of the Supreme Court was quite unexpected and 
thus it was felt that the courts had done a great harm to the people 
and failed to face hard realities of life. In fact, it.posed a challenge 
to the very concept of supremacy of Parliament. This interpretation 
taken to its logical conclusions was bound to result in confrontation 
between the legislature and judiciary. While commenting on this 
judgment, M. C. Setalvad said, “As to the Gokal Nath the better 
opinion seems to be that the majority judgment viewed both from 
the legal as well as from the constitutional point of view is un- ` 
sound.” Then comes the case of Shantilal Mangaldas vs. the State 
of Gujarat (1969) which gave some prestige to the government but in 
the Bank Nationalisation case the government again received a 
set-back, when the court ruled that the Act made hostile discrimi- 
nation against 14 banks proposed to be nationalised 1n 19790, in 
Privy Purse case the Supreme Court struck dowa the order of the 
President in de-recognising the rulers enmasse. The court also 
held that Privy Purse was just like property and thus a fundamental 
right covered under Arts 19 and 31 of the constitution. The 
supremacy of the Parliament was established in what is commonly + 
known as Kesva Bharti case. Constitution Forty Second Amend- 
ment Act fully well established that the Parliament was competent 
beyond any doubt to amend fundamental rights. 


Art 368 of the Constitution was thus amended by Forty 
Second Constitution Amendment Act : ; 

“(4) No amendment of this Constitution (including Provisions 
of Part III) made or purporting to have been made under this 
Article [whether before or after the commencement of Section 55 of 
the Constitution (Forty Second Amendment) Act, 1976] shall be 


called in question in any court on any ground. 

5) For the removal of doubts, it is hereby declared that there 
shall be no limitation whatever on the constitutent power of Parlia- 
Gajendragadkar, P.B. : The Constitution of India; Its Philosophy and 
Basic Procedures} p. 60. 
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ment to amend by way of addition, variation o> repeal the provisions 
of this constitution under this article.” 


In May 1980, the Supreme Court however’ held that the Par- 
diament could not amend constitution in this way debarring courts 
form adjudging constitutional validity of any Actor part of the 
constitution. it has also said that the Parliament has not got unlimi- 
ted rights of amendment of the Constitution. This has again opend 
‘controversy about the supremacy of judiciany and legislature. 
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Directive Principles of State Policy 


Directive Principles of State Policy provide essential guide lines 
both for the State as well as the citizens for establishing economic 
democracy in India. The Constittition did not force on the peopie 
an economic set-up but it suggested, with public approval, a system 
which could be most suited to Indian conditions. With the passing 
of Forty Second Constitution Amendment Act, it has been provided 
that India shall be a socialist democracy. According to our Consti- 
tution Directive Principles, as against Fundamental Rights. are not 
justiciable in the courts of law. It is for the first time that a Part of 
the Constitution (Part IV) has been devoted-to these Principles. 
Earlier to this, the Government of India Act, 1935 also contained an 
Instrument of Instructions’ to the Governor-General and the 
Governors, but these instructions were for the executive government. 
Present Directives are however, for the Parliament and state legisla- 
tures. Whereas the Instrument of Instructions had no public will or 
‘opinion behind it, the Directives have force of public opinion behind 
them. Constitution makers in India drew their inspiration from the 
Irish constitution for incorporating these Directives in the ccssti- 
tution. There are some other countries of the world which have also 
incorporated Directive Principles in their Constitutions. 


. SOME DIRECTIVE PRINCIPLES 

__ Constitution makers wanted to give the people maximum 
tights but due to the country’s social, economic, political and other 
conditions, it was not possible for them to bestow everything on 
the people in the form of rights. Accordingly, whatsoever they 
considered possible or feasible, they gave the people in the form of 
Fundamental Rights and the rest they incorporated in the form of 
Directive Principles with the desire that with the passage of time, 
these might become rights. These principles incorporate Gandhian 
philosophy and socialistic ideas. 
(a) Socialistic Principles 


(1) The State shall strive to promote welfare of the people 
‘by securing and protecting a social order. (Art 38) 

(2) State shall make efforts that all have adequate means of 
livlihood. (Art 39) 

(3) That material resources of the country are distributed for 
common welfare. 


(4) That means of distribution are used for the interest of 
community 
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(5) that there are equal .wages for equal work. 


- (6) that the citizens are not forced to follow a vocation which 
is unsuited to their health. 


(7) that there is no exploitation of children and youth. 


(8) that all people should get employment, education and 
public assistance in the case of un-employment. (Art 41). 


(9) that conditions of work are just and humane. (Art 42) 


(10) that all have minimum wages and full social and 
cultural opportunities. (Art 43) : 


(11) that weaker sections of the society are given proper 
care. (Art. 46) 


| (12) that the State shall maintain public health by raising 
the level of nutrition. (Art 47) 


(b) Gandiian Principles 


(13) State shall organise village Panchayats. (Art 40) 


-(14) State shall promote the welfare ás well as educational 
and economic interests of weaker sections of society. (‘Art 46) 


(15) State shall try to promote cottage industries. (Art 47) 


(16) state shall protect breeds of milch cows and try to bam 
their slaughter. (Art 48) 

(17) The State shall try to introduce prohibition. (Art 47) 
(c) Liberal Principles 

(18) The State shall try to’ give to the people a uniform civil 
code throughout the Union of India. (Art 44) 


(19) It shall try to give to the people free compulsory primary 
education below 14 years of age. (Art 45) 


i (20) That it shall'try to separate agriculture on: scientific 
ines. 


_ _ (21) It shall make’ e 
judiciary. (Art 50) 


(22) It shall try to promote international .Peace and co- 
Operation. (Art 51) £ 


With the 
Act, so 


fforts to separate executive from the 


passing of Forty Second Constitution Amendment 
me more Directives were added for the State. 


__,Art 29 of the Constitution was now modified. In place of 
existing clause (f) which read as follows : 


‘that childhood and youth are protected against exploitation 
and against moral and material abandonment’ — 
the following Art was substituted : 


“(f) that children are given opportunities and facilities to 


develop in a healthy manner and in conditions of freedom and 
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dignity and that childhood and youth are protected against exploi- — 
tation and against moral and material abandonment. 


A itution 
In addition, a new Art 39A was added to the constitu 
under which provision was made for equal justice and free legal 

aid. By this Article it was provided that : 


“The State shall ensure that the operation of the legal SHEE 
promotes justice, on the basis of equal opportunity an s ai 
in particular provide free legal aid by suitable legislation Pa 
schemes or in any other way, to ensure that opportunities vee 
securing justice are not denied to any citizen by reas: 
economic and other disabilities.” 


Then a new Art, 43A was added, which provided for workers’ 
participation in the management. This Article provided that : 


‘43A. The State shall take steps by suitable legislation or in 
any other way to secure the participation of workers ini 
management of undertakings, management or other organisa 
tion engaged in any industry’. 


A provision was also made for the improvement of environ- 
ments, by incorporating Art 48A of the Constitution. This Article 
Says that : 


“The State shall endeavour to protect and - improve the 


environments and to safeguard the forests and wildlife of the 
country.’ 


Forty Fourth Constitution Amendment Act touched Art 38 of 
the Constitution. It provided for removal of inecualities in income. 
It says : 


‘(2) They shall, in particular, strive to minimise tne in- 
equalities in income, and endeavour to eliminate inequalities 
in status, facilities and opportunities, not only among the 
individuals but also amongst the group or people residing in 
different areas or engaged, in different vocations.” 


In addition, itis also provided that the state shall protect 
monuments and objects and places of national importance. 


DIRECTIVE PRINCIPLES AND FUNDAMENTAL RIGHTS 


As already said. our constitution makers desired to incorporate 
all these Principles in the form of Rights, but due to prevailing 
conditions they could not cherish their desire. Therefore, distinc- 
tion between the two had to be maintained. The most important 
distinction between the two is that the Rights are justiciable in the 
Courts of Jaw which have been loaded with the power of judicial 
Teview. Each and every citizen has a right to knock the door of the 
Courts of law to appeal that his rights are being violated. If courts of 
law: feel necessary, these can also declare such laws as unconstitu- 
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tional or ultra yires of the Cénstifation. But the Principles are not 
justiciable. It is uptd the state whether to‘accept or not to accept 
them. The citizens canmot get these-enforced through courts of 
law. 


Then another difference is that the Directives are directions for 
the state and make it necessary for it to carry out these directions. 
Thus these are of positive nature. On the other hand, the Rights 
desire the state mot to do a particular thing. Thus these forbid the 
s ate from taking few steps. In nature and character the rights 
are prohibitive. By now it is also established that Directive Princi- 
ples canuot override the Fundamental Rights. In other words the 
Principles are subsidiary to rights. 


In the words of Shukla, “A harmonious construction has to 
be placed on the Constitution and so interpreted it means that the 
State should certainly implement Directive Principles but it must do 
so in_ such a way that its laws do not take away or abridge the 
Fundamental Rights for otherwise the protecting provisions of 
Chapter III will be a mere rope of sand. The Directive Principles 
have to conform to and run as subsidiary to chapter. on Fundam- 
ental Rights’. Directive Principles are fundamental in the 
sense that Part III and Part IV of the Constitution do not run 
parallel to each other. But what the Constitution makers have done 
is that they have placed principles of social justice above individual 
rights and where necessary the latter have been subordinated to give 
effect to the former. 


Some of the critics are of the opinion that inclusion of 
Directive Principles of State Policy ate useless because these are 
non-justiciable. Since the courts of law cannot check their violation, 
these cannot be more than pious wishes. The state is at liberty to 
violate them at its own whim and will. It is also said that these are 
very vague and in the words of Prof. N. Srinivasan, “It combines 
rather incongruously the modern with the old and provisions 
suggested by reason and science. with provisions based purely on 
sentiment and prejudice.” It is also said that these are unsound and 
cannot be followed at all times. Ours is-a democratic state and 
all political parties cannot be expected to follow the same economic 
set-up which has been suggested by the Principles. Therefore it is 
Pointed out that these principles are useless and shou'd not 
have been included in our constitution. _ But the criticism advan- 
ced by these critics has not ‘very much come true. In India 
governments have tried to honour the Principles and in true spirit 
accepted them as their guideslines. Efforts are afoot to completely 
separate executive from the legislature and to introduce the system 
of compulsory primary education. Alinost every State in India 
has provided for free.compulsory primary education. In, some of 
‘the States Prohibition was introduced when Janta Party came:to 


_——— a 
1, Shukla, V.N.} op. cit., p. 179. 
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IR Mtos 
ower in 1977, it made every bid to see that Prohibition eae oe 
Saeed allover the. couutey, Dry.-days vere. Nee ae 
ital government came out with liberal Sinana Seas Pankhavatl 
states which wanted to completely introduce Prohi i he PARASI 
taj system has been introduced in many slates ele BR 
of democratic decentralisation of authority at Fea oeron aaa 
accepted Principle. In order to uplift the sche Me DERA 
scheduie tribes as well as other backward clases, pats JENE ie 
reserved for them in all services and selected ea rA 
maintain international peace and harmony, In “a EAAS 
policy of Poda tenment and has also actively oopperat cn eaten ae 
isations. India’s famous ‘Panc i 
ciated a a bid for maintaining international peace and harmony. 


The state is trying to provide employment to the people and is 
today the biggest employer. 


these Principles, for not being justiciable is also 
not ec nemn th eal force behind these Principles is the ie 
the people. If the party in power-violates them and the people do 
not object to that, the government will of course continue Ne 
violate these. But if the people really love these Principles, they will 
force the government to honour these at all costs. Dr. Ambedkar 
himself ma 


de it clear that, “It was not the intention of the 
framers to prescribe any rigi 


d programme for the attainment 
of the ideal of democracy.........But the framers desired to prescribe 
that every government... -shall try to bring about economic 
democracy. _ They constitute a very comprehensive political, social 
and economic programme for a modern democratic state.” 


me have been passing 
Nstitutions to ensure 
y well-implemented. In order to Icok 

i , Employees State 


Several Land 
een passed. Workmen's Compensation Act and 
ages Acts 


t e been set up all -over 
pecial stress js being laid 
tribes and oth 


erosion. Indian 
earch at the national level and Several 
p in different States, are researching into 
3 are trying to provide a sound scientific 
T agricultural system. 
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Some of the States have decided to give uuemployment doles 
to unemployed graduates. 


Child Marriage Restraint Acts have been passed so that child 
marriage is forbidden and the childern are not subjected to health 
hazards. The State has fixed working hours for each section and 


category of workers and permitted them to organise themselves in 
trade unions. 


But it appears that something went wrong somewhere and 
the principles enunciated in the Directives could. not be fully 
implemented. Unemployment in the country went on increasing. 
and the gap between the rich and the poor much widened. Wealth 
got concentrated in just a few families and monopolistic tendencies 
found much encouragement. There were complaints that the 
people belonging to scheduled castes, scheduled tribes and other 
backward classes were not getting fair treatment dnd Directives in 
their cases were not being fully implemented. 


In 1975, internal emergency was declared in the country and 
20 Point programme became key of nation’s social and economic 
system. Many points were in keeping with the Directives Principles 
and steps were taken to implement Directives more earnestly than 
before. In fact, these principles were placed above the Fundamental 
Rights. Age old bonded labour was abolished and in some of the 
States old debts were written off. Rural indebtedness was ended to 
the extent possible. Six textile mills were taken over by the govern- 
ment and Jhuggi Jhonpri dwellers were settled in resettlement colo- 
nies. In 1976, Parliament enacted a law by which provision was made 
for equal wages for equal work. Steps were taken to stop strikes and 


lockout and smuggling as well as black marketing. Public distribu- 
tion system was strengthened. 


With the passage of time, these Directives are getting more and 
more importance. In the case of Kesava Bharti vs. the State of 
Kerala,Justice Beg opined, ‘‘It is not right to characterise the Funda- 

‘ mental Rights contained in Part IIJ, as merely the means whereas the 
Directive Principles contained in Part IV as the ends of endeavours 
of the people to attain the objectives of their constitution. On the 
other hand, it would be more correct to describe the Directive 
Principles as laying down the oath which was to be pursued by our 


Parliament and State legislatures in moving towards the objectives 
contained in the Preamble.” 


During the period of Emergency (1975-77) it was made amply 
clear that Directive Principles were more important than Funda- 
mental Rights. But in 1977 when Janta Party came to power. its 
declared policy was that they would follow the “‘spirit of Constitu- 
tion makers that Fundamental Rights have prior place over the 
Directives. : In 1980, Congress (I) came to power. It has again said 
that in its View Directives are more important than the Rights and 
that the government will do everything in its power to implement 
these Principles of the constitution. 


10 


Fundamental Duties 


: a ter on 
` Constitution of India did not Heeenorats any, chapi n 
fundamental duties. ‘Fundamental Rights Which von Te oes IT 
given were incorporated in Part I of the Constitution. 


i eed and 
ing the period of internal emergency declared in 1975 that n 
necessity of fundamental duties was i * recon 
mitte, Baer S. Swaran Singh was appointed to make. s 
mendations abou 


duties was 
of the world -which ha 


n ‘Freedom, 
which defined th 


uties in the Constitution of Germa- 
is the case with Japan’s Post-war Con, 
Stitution. The Constitutions of Russia, People’s Republic of China 
Poland, Thailand are a few other co 

S. 


y non-compliance with or refusal to 
f the duties.” The Co 


recommendation 
ed by the Party. 

Accordingly, 42nd Constitution Amendment Act 

a new part namely Part IV A to the Constitution, 

included just after Directive Principles of State Policy. 


added 
-which was 
Since this 
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part was not added after Fundamental Rights but after Directive 
Principles’ of State Policy, it becomes clear that intention of 
the amendment was to keepthese duties at par with the 
Directive Principles and not with Fundamental Rights.” In fact, it 
appears that the government of the day did not wish to make these 
duties justiciable, but wanted to attach greater significance to these 
because at that time Directive Principles were being attached more 
importance than the Fundamental Rights. Prime Minister Smt. 
Indira Gandhi said in the Lok Sabha on 28th October, 1976 that 
“*Moral value of fundamental duties would be not to smother -rights 
but to establish a democratic balance by making the people 
conscious of their duties equally as they are conscious of their rights. 
On 26 October, 1976 the then Law Minister said that in order to 
make the people feel their responsibility towards the nation it will 


be seen that these duties are incorporated in the educational 
curricula. 


As regards legal utility of these rights, Basu is of the view that, 
“The legal utility of the fundamental duties is similar to that of 
the Directives as they stood in the Constitution of 1949, while the 
Dire:tives were addressed to the state without any sanction, so are 
the duties addressed to the citizens, without any legal sanction for 
their violation.”* The duties expect that every citizen would be his 
‘own monitor always remembering that he owes some duties to the 
State. To quote Basu again, “Of course, the duty as such is not 
legally enforceable in the courts; but ifthe state makes a law to 
prohibit any Act or conduct im violation of any of the duties, the 
courts would uphold that as a reasonable restricticn on the relevant 
Fundamental Right, just as they did uphold any law implementing a 


Directive Principle under the. Constitution of 1949 (i.e., before the 
insertion and expansion of Art 31C)?. 


This part of the Constitution which deals with fundamental 
duties has certain inherent weaknesses. The duties enumerated are 
‘so vague that it is usually difficult to have their universally accept- 
able definitions and thus these can be interpreted in the way one 
would like to interpret these. One of the duties of the citizens is to 
follow the noble ideals which inspired our freedom struggle. Every 
one knows that during India’s freedom struggle different means and 
methods were adopted and evey section of the society. which 
participated in this struggle had his own ideals, though ultimate 
goal was that the nation should get freedom. Thus the ‘noble ideal’ 
is both very vague and undefinable. In fact, so far no attempt has 
been made to define this and similar other terms which occur in 
this part of the constitution. Similarly. it is said that it is the duty of 
every citizen to render ‘national service’. In a country like India 
which is a land of many languages, races and castes and creeds, and 
wheré there is multiplicity of political parties, unless in very: clear 
terms it is specified as to what is ‘national service’, views 3 € botad 
to differ. Then we come to another duty which says that eve y citiz2n 


(1) Basu, D.D. ; Constitutional Law of India; op. cit. p. 144. 
(2) Basu, D.D. ; op. cit. p-145 . 
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if i sired that these duties s see ada 

gE A pee the attention of the publici of the 
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Constitution, rather than Part IV. In t ride a solid. content 

i f these duties are so nebulous, to pro It may however, be 
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Of course, fundamental duties have not OPE PU i 

fundamental rights, but the very fact that a Parto fannie 
tion has been devoted to these Duties, itself bears a 


testimony to the fact that the nation wants that every citizen of 
India should be duty 


conscious and must realise that rights and 
duties go hand in hand, 

According 
be fundamental duties of citizens of India : 


abide by the constituticn and respect its ideals and 
and national flag and naticnal anthem. 

__(b) to cherish and follow the noble ideals which inspired our 
National struggle for freedom; 


(c) to uphold sovereignty, 


(d) to defend the cou 
called upon to do so, 


to Art SIA of the constitution, the following shall 


__. a) to 
Institutions, 


dignity and integrity of India; 
ntry and render national service when 


(e) to promote harmony and the spirit of common brother- 
hood amongst all the people of India transcending religious, linguis- 
tic and regional and secti 


Onal diversities; to Tenounce practices 
derogatory to the dignity of wemen : 
(f 


) to value and preserve the rich heritage of our composite 
Culture. 


I. Dayal; Dr.) S; op. cir. E 
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(g) to protect and improve the natural environment including 
forests, lakes, rivers and wild life, and to have compassion for living 
creatures : 

(h) develop the scientific temper, humanism and spirit of 
inquiry and reform. 

(i) to safeguard public property and abjure violence. 
> (j) to strive towards excellence in all spheres of individual and 

- collective activity so that the nation constantly rises to higher 
levels of endeavour and achievement. 


li 


The President 


India has adopted Parliamentary and Republican form of 
government. Accordingly the President. of the Republic, as the 
head of the state, is elected by the representatives of the people 
returned to Parliament and the State legislatures, for a period of 
five years, though he.can be removed earlier by impeachment 
process and also can seek re-election. He is aided and advised by the 
Council of Ministers, headed by the Prime Minister. As is the case 
everywhere with countries which Parliamentary form of government, 
the President who is head of the state, is supposed to be dejure head, 
whereas real power and authority is vested in the hands of the Prime 
Minister and his cabinet colleagues. The President enjoys certain 
powers ia normal times, whereas he has a different set of powers 
during emergency, which he can exercise when the nation is facing 
crisis, both from within as well as abroad. ` 

Qualifications for office of President. A person who desires to 
get himself elected as President should be : . 

(i) a natural citizen of India. 

(ii) should have.completed 35 years of age. 

(iii) should hold such other qualifications which are essential 
for eligibility as member of Lök Sabha. 

(iv) should not hold any office of profit in India or abroad 
nahe should not receive salary from the consolidated funds of 

ndia. 

(v) should not bea member of any state legislature or 
Parliament. If he is so at the time of his election, it will be presumed 
that he has vacated his seat as a legislator after his joining as 
President of the Republic- 

Election and Removal of the President. The Constitution 
makers had various method» for electing the President of the 
Indian Republic. However, methods of direct and indirect election 
focussed their attention. They preferred the latter over the former 
because it was felt that since the President was to be nominal head 
of the state, in case he was directly elected by the people, he will 
not satisfy himself by remaining merely as nominal head of ‘the 
State. It was also felt that India being a vast country with vast 
majority of illiterate citizens, shall not do justice. with the election 
of a person for such a high office. Another argument advanced 
was that election will mean much of hustle and bustle and mud 


‘ 
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slinging on the candidate for Presidency which was most undesirable 
and likely to bring the President low in the eyes of the 
people. oreover, there could be the possibility of clashes between 
girecAy elected President and Prime Minister, which nation could ill 
allGrd. 


Keeping all these points into consideration, it was decided 
that the President should be elected by an electoral college consist- 
iag of elected representatives of the people in the Parliament and 
the state legislatures. He will be elected on the basis of single 
transferable vote. In this method votes of all State legislatures have 
been equated with those of the Parliament. The method prescribed 
is as under : 


(a) Number of votes of an elected mzmber of State-Legislature= 
- Total Population of. the State - 1999 
Total number of elected MLA’.s ` 
(b) Number of votes of an elected member of Parliament. 
Total number of votes allotted to all 


Elected members of all State Legislatures 
Total number of all elected members of both the Houses of 
Parliament. 


In the election of President of India, as already pointed out, 
principle of near parity is observed, in a way that in the electoral 
college members of Parliament have almost the same number of 
votes, as the members of State legislatures. In 1967, the total number 
of votes of each elected member of Parliament, for electoral 
college of the office of the President was 728. Whereas in 1974 it ` 
was 751. The position at the time of two elections was as given on 
next page. 


In this way, as far as possible parity is maintained so that 
both the organs of Indian federal polity realise that they are equal 
participants in the election of the head of the State. 


ELECTION DISPUTES 


therefore, election disputes are bound to arise and courts of law are 
likely to be approached for taking a decision. The election of 
President V.V. Giri was challenged in the supreme Court and the 
President himself decided to appear before the court. Thirty Ninth 
Constitution Amendment Act however, deprived the courts of law 
to listen to election disputes of the President and Vice-President. 
The new Art 71 of the Constitution, as the amendment provided, 
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cng the members of electosal,college electing him. If however, 
there are any disputes about the election of the President or Vice- 
President, these shall be enquired into and decided by such authority 

ody and in such manner as may be provided for by or under any 
law Which may be made by the Parliament and the validity of such 
decision shall not be questioned in any court. But the need of 
setting up such a body or authority did not arise. In 1977, Janta 
Party came into power and with that this provision of the 
constitution was. again amended. Forty Fourth Constitution 
Amendment Act of course still provided that the election of a per- 
Son as President or Vice President shall not be called in question on 
the ground of existence. of any vacancy for, whatsoever reason 
among the members of electoral college electing him, but it provi- 
ded that all doubts and disputes arising out of or in connection 
with the election of-a President or Vice President shall be enquired 
into and decided by the Supreme Court whose decision shall be 
final. Thus by this amendment the courts got back their lost 
Powers. Not only this, but no citizen of India will now knock the 
doors of the courts of law on the plea that electoral college was 
incomplete -or a particular state assembly was not represented 
because it stood dissolved. 


Name of the No. of Seats Value of Votes Votes Assigned 
legislature 


1967 1974 1967 1974 1967 1974 


Lok Sabha 520 521 576 723 299,520 376,683 
Rajya Sabha 228 230 5769723. 131,328 166,290 


287 287° E25 «152 35,87 

Assam 126 114 94 128 11.844 127592 
Bihar 318 318 146 177 46,428 56286 
Gujarat 168 182 122 147 20,664 26.754 
Haryana 8181 94 124 7,614 10,044 
H.P. — 6 — 51 = 3,468. 
J& K 15 RIS 59 84 4,425 6,300 
Kerala 133 133 127 161 16,891 21,413 
M.P. 296 299 109 141 32,264 41.736 


Maharashtra 270 270 146 187 39,620 50,490 
Karnataka 216 216 109 136 23,544 29,736 


Manipur = 60 = 18 1,080 
Meghalaya — 60 = 17 — 1,620 
Nagaland 46 60 8 9 368 540 
Orissa 140 147 125 149 17,500 21,903 
Punjab 104 104 10731130 11,128 31,520 
Rajasthan 184 184 110 140 20,240 25,760 
U.P. 425 425 174 208 73,950 88,400 
Tripura — 60 ~= 26 ao se 1,560 
West Bengal 280 280 125. 158 3,500 44,240 


Tamil Nadu 234 234 144 176 33,696 41,184 
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In 1977 when Presidential elections were held, the position was 
as under : 
7 
Elected members: Value of Votes Total Votes 


SSeS ee eee 


Lok Sabha aan tie 543,748 
Sec Aabe 3696 Differed from 543,625 


state to state 

N A Ea a 

In 1974, when a question was referred to the Supreme Court 
for advice as to whether the election to the office of the President 
can be filled up notwithstanding that the state legislative assembly 
was dissolved, fhe Supreme Court was of the view that election to 
the office of the President or Vice President must _be filled before | 
the expiration of the term and there was no provision for extension | 
of time. It also said that elected members of dissolved legislative 
assembly were no longer the members of the electoral college and 
thus notentitled to cast votes at the Presidential election. The 
court howeyer, refrained from expressing any opinion as to the 
effect of the dissolution of a substantial number of state legislative 
assemblies before the Presidential election. 


In India there was a problem which needed immediate 
attention, namely ‘the number of persons who could contest Presi- 
dential election.. Each and_every citizen of India who holds some 
basic qualifications. is entitled to contest election. But the 
office of the President is so high that its dignity must be preserved 
and less the cohtestants more dignified that was. In order to check 
the increasing" number of candidates, the Presidential and Vice 
Presidential Election (Amendment) Acts 1974 and 1977 provide that 
a candidate who ‘wants to contest election for the office of the 
President should get his name sponsored by at least 10 electors and 
another ten electors should second his name. He is also required 
to pay at least Rs, 2500 asa security deposit. It is hoped that 
these provisions will help reducing the number of. candidates. 


The election of a candidate can now be declared as null-and 
void on the ground that there had been undue ‘influence on the 
electors by the returned candidate or that they have been bribed 
electorates or that the results have been materially affected by im- 
proper reception or refusal of votes or due to non-compliance of the 
Provision of the constitution or any Act in force or that the nomi- 
nation of any candidate had been wrongly accepted or rejected. 


Jn 1969, a member of Parliament raised a very interesting 
question on the floor of the House, when the office of the President 
fell vacant due to the sudden death of President Zakir Hussain. 
He said that under Art 65(1) of the Constitution it had been 
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provided that when a vacancy in the office of the President occurs 
Vice President should actas President, until a new President is 
elected. This provision, according to him, was mandatory and no 
Person other than the Vice President could act President of Todia 
in such an event. According to him who will act as the President 
of India, if due to one reason or the other, the Vice President was 
Not in a position to discharge duties of the President. In order to 
avoid this lacuna the President’s (Discharge: of Functions) Bill was 
passed by the Parliament which provided that in such a situation 
the Chief Justice of India or senior most Judge of the Supreme 
Court shall discharge the duties of the President. 

Under the constitution the President is to be sworn in before 
Chief Justice or senior most judge of the Supreme Court before 
the assumption of his office. There is no provision, like the one in 
the Constitution of the USA that the President can be also sworn 
in before a local available judge, if need be. Though the situation 
has as yet not arisen, yet what will happen, if the President elect 
ås not in a position to come before the Chief- Justice or senior most 
judge of the Supreme Court for taking oath for few hours or a day. 
In such a case office of the President will be vacant for that 
Period which is constitutionally not correct. $ ¢ 

_ _ Election of the President of India has assumed considerable 
Significance. In the beginning when there was monolithic party 
system in the country, with towering personality of Jawaharlal 
Nehru at the head, there was not much ofa problem, becausé: 
Congress party nominee was always elected to this high office. Dr- 
Rajendra Parsad was twice elected to this office without much 
heat and furore anywhere and this is what happened when Dr. 
Radhakrishnan was elected to this office. But electioa of the 
President assumed special significance in 1967. Fourth General 
Elections had then been held in the country and Congress party 
«ame back to power at the Centre with much reduced strength. In 
some of the states it was not even in power and inits stead SVD 
and UF governments were in power. The Congress party then 
nominated Dr. Zakir Hussain as its candidate, whereas opposition 
parties decided to back K. Subba Rao, as its candidate. Dr. Zakir 
Hussain of course won the election, but his election was challenged 
in the Supreme Court on the plea that some of the ministers of 
the central’ government had exercised undue influence on the 
members of the electoral college. But this plea was rejected by the 
court. b 

But this election raised many important issues. As already 
pointed out, at that time in seven states there were non-Congress 
‘ministries. These states pleaded that there should not be a person 
as President of India who had long association with any politicat 
party and Dr. Zakir Hussain was one. According to them, a person 
with political biases and winning with the support of a political 
Party would normally not be impartial. He was likely to be used 
by the central government as an instrument for toppling state 
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nments and the President: might pblige the. party .in . ower, 
foe bebe elevated, to the high office. They tad hat eye BiG 

itution, the President was. a Separate ©, - He. had..b 
Severed: to dismiss even the Prime Minister and his council of 
ministers. Not only this, but he could issue ordinances and t ug 
enact laws. He was Supreme Commander of the Armed Forces an 
could declare emergency in the country at the Appropriate uag 
They, therefore, pleaded that under the changed circumstances w ae 
supremacy of Congress party in the country had been challenges 5 
it was most essential that only such a person who had nothing to do 
with politics should be elected to this highest office. They pleaded 
that only such a person could win the confidence of the whole 
country and all political parties. Justice Subba Rao, in their opinion, 
was the most suitable person for the office. 


On the other hand, tht supporters of Dr. Zakir Hussain argued 
that the opposition parties were preaching a wrong doctrine of ‘in- 
dependent President’. According to them, such a doctrine was dan- 
gerous for the country: It was never the Intention of constitution 
makers that the President should be an indeperdent organ. They 
wanted him only to be a constitutional head of the state. He was 
to act on the advice of the council of ministers. Therefore, the 
question of his becoming partial or impartial did not arise. 


Then they also argued out that it was for the first time in the 
history of India that a member of the minority community in India 
had been sponsored for the office of the President. In case he was 
defeated that would cause great resentment among the members of 
this community, which in no way will be in the national interest. 


Jaya Prakash Narayan said, “I cannot imagine how any one in this 
country, who had anything to do with Indian freedom movement, 
can prefer any one else at the moment to. Dr. Zakir Hussain,” 


But a new dimension was added to this controversy by M.C. 
Setalvad. He said that it was absolutely wrong for Justice Subba 
Rao to have negotiated with political parties, for his candidature as 
President of India. Judiciary has nothing to do with politics. In- 
dependence of judiciary is a well established Principle of India’s 
Political system. In case judges, while in office, look towards poli- 
tical parties and seek their Support for holding politically elected 
Offices, then the very independence of judiciary will be lost. He, 


parties. Of course, Setalvad had his own point of view but in act- 
ual practice in India members of the judiciary have been _given 

P Omatic assignments and executive Offices while serving as judges 
of the courts, 
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But controversy for the time being subsided when Dr. Zakir 
Hussain was elected as the Presitient Uf Fndia’ with a’ big margit 
securing 471,244 votes against his rival K. Subba Rao, who polled 
363,971 votes. í 

Dr. Zakir Hussain. however, died on 3rd May, 1969, while ia 
office. and V. V. Giri sueceeded him, being Vice President in office. 
This again raised a controversy. It was a peculiar time. Congress 
party had lost much hold and control over the elstforates- It was 
very much doubtful whether in the next general eldctions the party — 
shall be in a position to regain its lost prestige. But ii] luck for the ` 
Congress would have been that in 1969 Congress party held its ses- 
sion at Bangalore and got divided. On the one hand was the then 
Congress President S. .Nijalingappa who had a very powerful group 
in the party, whereas the other group was headed by Prime Minis- 
‘ter Mrs. Gandhi. She felt that the group headed by the party 
President might try to,oust her from power and for this President 
May also be: used, if the one of his choice was installed in office. In. 
addition, it was.also, felt that in the days to come when there was 


„every likelihood of no political party gaining absolute majority and 


many parties combining together to form coalitions, the’ role of the 
President’ was likely to'very much increase. There were, therefore, 
three isiterésted parties to see theit own candidates in office. One 
Party consisted of opposition parties.’ These parties felt that in the 
days to come therë, was eVery likelihood of frequent constitutional 
breakdowns. It case'they had their own candidate in office, then 
‘these could be- béhefited. Then another interested party was the 
‘Congress party, “which had all along been returning its own candi- 
date. Being the most influential and old party in the country, was 
‘quite keen to have its own candidate as President. Prime Minister’s 
group wad'also interested to have its. own candidate installed in the 
highest office in the Country. ` 5 


When election time approached, there were three main contest- 
ants. N. Sanjiva Reddy was backed by the Congress party, whereas 
V.V, Giri was. supported by the Communist, Socialist, D.M.K. 
and ‘other Small groups. Parties like Jan Sangh, Swatantra and 
Lok Dal supported C.D Deshmukh. Though each candidate -was 
supported by one or more political parties, yet every candidate 
tried to make the. nation believe that he was above party politics 
and for him ñation was much above the party., If elected to office 
of thé President he will prove his impartiality. All the three were 
very strong candidates. Congress party directed Prime Minister to 
issue a directive to members of Parliament and others to. vote 
for official candidate. But suspecting that if official candidate was 
elected he might. try to dislodge her from power, she decided that 
jn the’ Asidential election every member of the electoral college 
was fedt ¢ vote according to his/her conscience and thus not 
obliged to vote for the dfficial candidate. This provided an oppor; 
tunity to hér ‘supporters to even vote against official candidate. By 
and’ Targe they Voted’ iù favour “of V.V. Giri, who was elected to 
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highest office of the state, defeating for the first time in the history 
of the Congress, an official nominee. 


But the election of the President elect, V.V. Giri was 
challenged in the Supreme Court on several grounds.. It was. 
petitioned by the petitioners that ministers of the central cabinet 
had visited state capitals to influence the members of the electorak 
college. In addition these members were also influenced. in the 
name of the religion and one of the candidates had been misrepre: 
sented. It was also petitioned that even nomination paper of the 
President elected had been wrongly accepted, whereas some of the 
candidates wrongly rejected. Another point which was raised was 
that the election was invalid because representatives of the Union 
Territories were not included in the electoral college. One serious 


was sanctioned a fibre plant to win his support for V.V. Giri. The 
Supreme Court however, rejected the petition and V.V. Gir 


President V.V. Giri decided to be constitutional head of 
the state. He acted on the advice of t 
He signed dissolution of assembly of U.P. n 
was away in Russia, in spite of the fact that the then Chief Minis- 
ter of U.-P. Charan Singh requested him Hat 
personally on his return from abroad, In M 


Ty. But Gujarat State 


_ The way in which Assemblies j 
dissolved in 1970 and 197 


€nergency proclamation in the case of U.P. 
also questioned, Some of the 1 


SUNDAMBENTAL DUTIES 119 


be impeached. These leaders were of the view that the role of the 
President of India, where now instead of one-party rule,. both at the 
centre and in the states, several opposition parties were in autho- 
rity in the states, was altogether different. ‘He should not merely 
act.as a rubber stamp signing whatsoever was put before him. He 
should ensure that interests of non-Congress ruling parties were 
fully well protected and that the Congress governments in the 
states did not in any way get preferential treatment simply because 
Congress party was ruling at the centre. 


This raised a very important question of far reaching signi- 
cance. Whereas the government at the centre maintained that 
President of India was a constitutional head of the state and he 
must act on the aid and advice of his council of ministers, many 
opposition leaders held a different view in the context of changed 
political situation in the country. In the case of UNR Rao vs. 
Indira Gandhi, Supreme Court held that Art 74(1) was mandatory 
and the President could not exercise executive powers without the 
aid and advise of the council of ministers. This controversy was 
set right when Constitutional Forty Second.Amendment Act was 
passed. The amendment provided that the President was bound 
to act on the advise of council of ministers and that there was no 
option to that. 


; But the difficulty again arose about the role of the President 
in 1977 when Janta Party came to power. President Fakhruddin 
Ali Ahmed had died by that time and B.D. Jatti, the Vice President 
of India, was acting as head of the state. The Janta government 
at the centre decided that nine state assemblies in which Congress 
party was in power should be dissolved. Their main arguments 
being that the results of Lok Sabha elections had showed that these 
governments had lost contacts with the masses and also that these 
were living on borrowed time; their normal term of five years 
having already expired. It was also felt that with Congress 
party in power in nine states it will be difficult to implement new 
socio-economic programmes, which Janta Party wanted to start. 
The state governments to be dissolved approached the Supreme 
Court to forbid the centre from dissolving the assemblies, but the 
court opined that there was nothing ‘unconstitutional in the 
dissolution of the assemblies. 


As soon as this view of the court was made known to the 
government, the cabinet met and advised the President to issue 
a Proclamation dissolving nine state assemblies. The President 
instead of acting on the advice of council of ministers, with held 
his decision. There was impatience in the party and the govern- 
ment and many rumours spread in the capital and all over the 
country about what the President was going to-do with the advice 
rendered’ to him by the new government. This assumed greater 
significance because Congress leaders had been regularly meeting 
the President, impressing upon him not to dissolve the assemblies. 
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It was also’stibsequently known that the Acting President also met 
the Chief Justice of India at his residence, when: ‘the ‘judgment in 
this case was yet to bë delivered. It was interpreted to mean that 
he tried to influence the decision of the court, though subsequently 
‘Chief Justice: Beg clarified that the “Acting President‘came to his 
Tesidence to invite him for the Marriage of his son. As the Pro- 
clamation was delayed, the cabinet met again and prepared a 
strongly worded note reminding the head of the’ state his consti- 
tutional obligations and responsibilities. This note was personally 
taken by the cabinet secretary to the President. It was then that 
he signed the note and a Proclamation was ‘issued dissolving nine 
assemblies. š 


N. Sanjiva Reddy who succeeded B.D. Jatti, as the President 
of India in 1977, has so far been acting as constifutional head. 
Similar situation which developed in 1977 also developed in 1980. 
In January 1980 Lok Sabha mid-term polls were held in the 
country and Congress (I) headed by Prime Minister Indira Gandhi 
came to power. The party was of the view that the Janta and 
opposition parties in nine states had lost confidence of the people 
and there should be dissolved. The Party was of the view that the 
precedent had already been set by. the Janta government. The 
cabinet, therefore, decided to dissolve these nine state assemblies 
namely Bihar, Orissa, Punjab, Gujarat, Madhya Pradesh, Maha- 
rashtra, Rajasthan, Tamil Nadu and U.P. The decision of the 
cabinet was conveyed to President Reddy, who Signed the 
Proclamation without any reservations, 


RESENTMENTS OF PRESIDENTS 


Aasra he President of India from the very beginning was of course 


to be 
Forty Second Amendment Act has made it obligatory on him to 


situation against his wishes. In several cases opposition 


him of ‘their ability to form the government but the heads of 


necessary documents establishing prima Sacie cases’ were produced, 


FUNDAMENTAL DUTIES eet 


The Presidents have been acting as constitutional heads in 
Índia dúe to several reasons. ‘In the very early days when healthy 
‘traditions were to be laid down, the Congress party headed by 
Pt. Jawaharlal Nehru was in power both at the centre and in the 
States. There were no differences of any magnitude in the party 
and thus the Presidents had not much to meddle with or interfere 
in the affairs of the party or the government. Therefore, what was 
decided by the government was accepted at all levels. 


Then was the towering personality of the Pt. Nehru, who was 
a true democrat and architect of the constitution. He spared no 
pains to see that in India healthy parliamentary system of govern- 
ment was established and as such if at all the head of the state did 
not agree with the viewpoint of the government, he could success- 
fully convince him that as constitutional head of the state he was 
bound to-accept the decisions of the cabinet. 


; Another important reason being that the Prime Ministers 
have been very careful while selecting candidates for this high office. 
They have taken pains to see that only those dignitaries. glorify this 
high office who command national respect, are honoured all over 
for their integrity and impartiality, but at the same time’are not 
Politically ambitious and donot try to become the centre of power, 
thereby creating a situation of confrontation in any way. 


In India, so far no person has been in office who had no long 
‘political career behind. Though on election he is required to give 
up his political outlook and biases and adorn Rashtrapati Bhawan 
as symbo! of national unity, yet it appears that such an adjustment 
in many cases has been difficult. Pandit Nehru preferred Rajaji 
over Dr. Rajendra Prasad, as the first President of India. Subse- 
quently in 1957 he was more in favour of Dr. Radhakrishnan to 
succeed him rather than to give him second term. But as a broad 
minded person, ready to listen to the advice’of his colleagues, he 
agreed to his nomination’as a party candidate on both the occa- 
sions, in the hope that he was politically not ambitious. In spite 
of the fact that Pt. Nehru did not like his going to the temples and 
touching the feet of Brahamins etc., he was continued in office. 
But the same Dr. Rajendra Prasad at the end ‘of his second term, 
while: inaugurating the building of Indian Law Institute, said that 
the powers of the President should be reviewed. It is said that 
Pt. Nehru got so much disturbed by the speech of the President that 
he ordered the authorities of the Institute, not to distribute the copies 
of the speech and every one who demanded it was politely refused. 
It is believed that hereafter he decided that henceforth he will not 
like to have a person as President of India who even least tried to 
upset the satus quo in the balance of power under the 


constitution. 

Next President Dr. Radhakrishnan also had his own bitter- 
ness. On several occasions hé criticised governmental policies and 
expressed his agony over growing ‘corruption. : He also had open 
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1 with Pt. Nehru, when the question of. attending. funeral 
miernes of De Rajendra Prasad arose. Nehry suggested to the 
resident not to attend the same, whereas the latter felt La Ai vi 
least that could be done for the departed President and suggeste: 
the, Prime Minister to, accompany him. It is also believed that 
President Radhakrishnan had some plans with the then Congress 
President K. Kamaraj to oust him as Prime Minister of the country. 
On May 7, 1967, while giving his farewell speech, he criticised the 
politicians, which a President was not expected todo. He said on 
that occasion, “‘Politicians de not.mean people of twisting tongues 
and cold hearts, but those. who are of warm feelings and compassion 
for suffering humanity.” Earlier on the Republic Day in 1967, the 
President in his message did not'read some parts of the speech; pre- 
-pared by the government, but Prime Minister, Indira Gandhi avoi- 
ded expressing her resentment against the head of the state who 
was soon retiring But inthe words of H.N. Pandit, she decided that 
in future, while selecting a candidate for the office cf the President, 
“it would not be essential to find a man who would never dis- 
agree but to ensure that he should by character, by temperament or 
calibre be incapable of working for Prime Minister’s downfall.* 


Dr. Zakir Hussain who came next in the Rashtrapati Bhawan, 
was Prime Minister’s choice. He died in office and one does not 
know what would have.been his attitude at the time of his leaving 
Rashtrapati Bhawan. 


Dr. Zakir Hussain was succeeded by V.V. Giri’ as the 
President of India. As already pointed out, the Prime Minister 
decided to support him under certain peculiar circumstances. For 
some time relations between the Prime Minister and the President 
were cordial, but as the time passed the President became critical of 
the government and began to give vent to his ideas openly. He openly 
criticised the politicians and said that in spite cf majority which she 
got from the electorates the results were not tangible. He also said 
that there was corruption, nepotism and communalism on the incre- 
ase in the country. In 1975, while laying the foundation stone of an 
auditorium at Chandigarh, he said about Indian society that “There 
Was politics without principles, wealth without work, knowledge 
without character, pleasure without conscience, commerce without 
morality, science without humanity and worship without sacrifice.” 
He also openly did not agree with the government on its handling 
of railwaymen’s strike. On one occasion he even said that, “I feel 
we talk too much. Every Project seems to be on paper. Our great 


leaders should not talk much but instead do some construc- 
tive work for the less privileged people.”? 


Fakhruddin Ali Ahmed died while in office and as guch it is 


only a matter of opinion what would have been his expressions at 
the time of laying down the reign of his office. : 


1. Pandit, H.N., The P.M.’s President, p. 33. $ . 
2. Pandit, H.N., op. cit., p. 42. 


—_—— 


} 
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The present President NsSanjiva: Reddy has do for not given 
any vent to his ideas about:the working of his present government, 
though during thétime of Janta regime he uttered some words. 
which were not liked by some of the members of the party and 
government. 


REMOVAL OF PRESIDENT 


For the purposes of election of the President, Electiom 
Commission shall fix a date and also nominate a returning officer- 
The President elect will have to take an oath affirming his loyalty to 
the Constitution of India, before occupying this high office. 


The President is elected for a period of five years, unless 
removed earlier by way of impeachment, He can however, 
to seek re-election immediately after the expiry of his term. 


The President can,be removed only by way: of impeachment: 
to be approved by both the Houses of Parliament separately, 
specifying the charges for his removal. According to the procedure 
laid down in the constitution 1/4 of the total members of a House 
can give notice at least 14 days in advance of their intention to 
impeach the President. The charges, if approved by 2/3 majority, 
will be referred to the other House for investigation. If the investi- 
gating House also approves the charges, with 2/3 majority, the 
President shall stand impeached and will vacate his office, on the 
date on which such a resolution is passed. It will thus be observed 
that the procedure for the removal of the President has beer 
deliberately kept complicated. 


So far no President in India has been impeached. It was 
however, in 1979 that there was a threat to impeach the President. 
In that year Janta Party headed by Morarji Desai was in power, 
when defections took place in the party. Prime Minister Desai 
finding his party in minority tendered resignation of his councif 
of ministers. Subsequently he also resigned from the leadership 


of Parliamentary party. The party elected Jagjiwan Ram as his 
successor. 


Meanwhile President invited leader of the opposition, Y.B. 
Chavan to form government. He however, regretted his 
inability and promised his party’s support to Charan Singh, 
whom President invited to form government. Charan Singh 
formed his government with the help of Congress (I). But on the 
opening day of the Lok Sabha Session Congress (I) withdrew its. 
support and the Prime Minister resigned without facing the Lok 
Sabha. Janta Party, leader Jagjiwan Ram staked claim to form 
government, but in his best judgment President decided to dissolve 
the Lok Sabha and hold fresh elections in the country. This was 
resented by the party, whose leadership threatened that if returned 
to power, the President will be impeached though this was not. 
made an election issue. Since the party did not come to power, 
therefore, the matter ended there. 
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But procedure for impeachment as laid down in the 
constitution has its problems. The constitution provides that 
the President can be removed on charges of violation of the 
constitution. A question arises as to which ‘violation of the 
constitution’. Does it mean not summoning the Parliament 
©r not accepting the advice of a minister or Prime Minister 
or council of ministers or what? All this has been kept vague. In 
the constituent assembly a Proposal was made that in addition to 
violation of constitution, ‘treason and acceptance of bribery’ should 
be made two other causes responsible for the impeachment of the 
President. But general feeling was that term violation of con- 
stitution’ was in itself quite wide and comprehensive and needed jo 
elaboration. But in the process this term itself has not been defined. 

Then another point of criticism is that India is a federal polity 
in which both the centre and states are equal partners. Thìs 
principle has been adopted in the election of the President where 
principle of party has been observed and the state legislatures have 
been given equal number of votes with the members of Parliament- 
But the principle has been completely ignored in the remoyah 
process. The members of state legislatures have been given no, 
hand in the removal of President, i.e. in’ the process of 
impeachment. . 

Under the Constitution of India, the President is: fully em» 
powered to dissolve Lok Sabha and adjourn Rajya Sabha sine die. 
If the President finds that the winds are against him and he is likely, 
to be impeached, he might dissolve Lok Sabha and thus take the 
tisk of facing the new House. This will provide him an oppor-. 
tunity to delay proceedings against him and the new House might not 
be as hostile to him as the dissolved one. In addition, he might also 
use his personal position and Prestige for influencing the voters and 
try to arrive at some agreement with some political parties, 
whom he might like to favour, if saved from impeachment process. 
Not only this, but.in such a situation impeachment of President 
will become an election issue and. the problem will shift from 
Parliament House to the streets of the country. “Electérates can be 
influenced by the personality and office of the President. 


-1n fact this single factor is fraught with many problems. Th 
véry personality of the President Will be disctissed in the streets’ 
which the constitution makers wanted ‘to dvoid by providing 
indirect systern of election. He will bë compelled’to hobnob with 
Political parties which will make him a mat of thé party rather 
than symbol of Rational ‘unity, which ‘constitution fathers wanted 
him to be. Moreover, in case a' Pohitical: party which wanted 
to remove him from office is tetlithed'to power, but not with’ 2/3 
majority needed for his rémoval, will find a Hostile prera ana 
thus can result in many political problems of far: reaching nstitu- 
tional ‘Significance, In addition, he wifl be favoutably inclined to 
favour those patties which savéd him frdim-'impedchmedt And this 
try to create a situation of political inStabjlity for the party in powét 
in a bid to instal his own Prime Minister. 
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Then another interesting feature of the impeachment process. 
is that in out constitution it is provided that in the election of the 
President only elected members .of the Parliament are entitled to 
participate. In that there is no provision for nominated members. 
But when the question of removal, i.e. impeachment of the President 
comes in that both the elected as well as nominated members are 
allowed to participate. It is not clear how in one process nominated 
members are allowed to participate, while in other they are not. 
In all fairness to them when they are full-fledged members of 
Parliament they should have been allowed to participate in both the 
processes. 


A President who takes a bold step of violating any provision 
of consitution, takes that in a calculated manner. Being the head 
of the state and holding such an important position, he takes the 
tisk and has certain motives. His impeachment would mean his 
failure in his ambitions and removal from the high office of the 
President. But beyond that the constitution does not provide as. 
to what other disqualifications he will have as a citizen of India. 
lt is not clear whether such a person can be voter, can again hold 
any elected position or office or can he again contest for Presi- 
dential office at the appropriate time. 


_ The constitution has provided that the President shall be 
given an opportunity to present his case before the Parliament, but 
again there is ambiguity. There is no mention about the time 
which he will be given to explain his case and the notice which will 
be given to him to prepare his case. A hostile House can create a 
situation under which though all formalities are completed, yet he 
is not given fair opportunity to present his case. Moreover, the 
President will be required to face a hostile House. In case he is 


not given sufficient time the very purpose of givi he o tunit 
to him will be défeated. P Babess 22 7 


When the House sits to try the President, and begins impeach- 
ment proceedings ‘it sits as court of law. During the course of 


‘impeachmest many legal complications are bound to arise and the 


House might find it difficult to solve these, as these are solved, appre- 
ciated and understood by the judiciary- Mareover, what is the basic 
idea of providing the opportunity ? Is it to provide an opportunity 
to the head of the state to clarify his stand? But in these days when 
everything, is viewed from party viewpoint, in spite of President’s 
clarifying his stand, the chances are the M.Ps will vote on party 
lines unless there is floor crossing. 


The constitution has given exclusive power to the President to 
summon the Lok Sabha. There isno other authority to exercise 
this power inthe country. The President sensing the mood of the 
Parliament, might not summon the Farliament and delay that to 
the extent possible. Usually as the time passes, with that passions 
subside aid calm and coolness ccmes. The sympathies from the 


126 INDIAN |PQLITICAL SYETEIS 


Party to the President can shift. In case the party, interested in 
impeaching commits some political blunder or fails on any social, 
<€conomic and political front, then the cause of the President 
against that of the party or parties interested in impeachment might 
become strong. 


Still another important aspect is that in the constitution. 


there is no provision that during the course of impeachment the 
President shall stand removed. He will be removed only when he 
has been successfully impeached. In other words, during impeach- 
ment he can use his position, office and power of patronage to win 
over and influence the members of Parliament. Itis another thing 
to which extent he succeeds; but the danger is there. Since no 
President in India has so far been impeached, therefore, ‘all these 
things and issues are of academic discussion and when the question 
‘of actual impeachment comes, many of these problems will be 
solved. The Parliament, however, might make an exercise to enact a 
Jaw of impeachment before it is too late and complicated problems 
arise at the nick of time. 


PRIVILEGES OF PRESIDENT 


The President is the first citizen of India and has been given cer- 
itain privileges and immunities to enable him to discharge his cons- 
titutional obligations most efficiently and to the best of his capacity 
and ability. He is to be paid a monthly salary of Rs. 10,000 and 
such other allowances which the Parliame 
‘time to time It is. however, provided 
other privileges will not be changed to 
“his tenure as President. He will also 
furnished residence, Rashtrapati Bhawan i 
of the President. Since it is desired th 
not serve anywhere, he is paid and provided other fac 
for his smooth life and living a retired life. 


The constitution has provided that during the term of his 
Office, his salary and allowances and other service conditions will 
not be changed to his disadvantage. It is, of course, Open to him to 
voluntarily surrender any part of his salary. In fact, in India, every 
President has been surrendering some part of hig salary. 


RE-ELECTION OF PRESIDENT 


The Constitution of India is silent about the number of times 
4 Person can be elected as President of India. All that the constitu- 
tion provides is that a person shall be eligible to, be re-elected. The 
Union Constitution Committee of the Constituent. Assembly 
Proposed that no person shall hold the office of President for 
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more than two ierms and assembly accepted this recommendation. 
“On July 24,1947 after it. Jawaharlal Nehru had explained that 
ten years should be the maximum period for any normal human 
‘constitution to bear the heavy burden.”? But when draft constitu- 
tion came up for discussion, 4 point was raised as to what was the 
real objection if a healthy and efficient person held the office of 
President for more than two terms. It was then accepted that the 
restriction on selection should be removed and a person could hold 
the high office of President any number of times he was returned by 
his electors. 


POWERS OF THE PRESIDENT 


According to India’s (Constitution, the President enjoys certain 
powers which may be discussed as under : 


Executive Powers. The President is the executive head of the 
state and all orders and instructions are issued . and executed in his 
name. He can delegate his authority but all authority flows from 
him In this capacity he makes all appointments including those of 
the Prime Minister and the council of ministers. He also appoints 
the judges of the Supreme Court, the Chiefs of the Indian Army, 
Navy and Air Force and such other high dignitaries as the Chief 
Election Commissioner, State Governors and the Comptroller and 
Auditor General of India. He also allocates work to the: ministers. 
Members of U.P.S C. and important commissions are also appoin- 


ted by him. He is also empowered to remove public servants from 
their offices. 


His executive powers are very wide. It is for him to make the: 
gules of the business: whereby the work of the government is to be 
conducfed. He allocates portfolios tothe member of the council 
af ministers. -He has every right to be kept informed about the 
piace an the cabinet, through Prime Minister. He appoints 
a y General and Comptroller General of India and members 

several Statutory bodies and commissions including Finance 
Commission, Official Languages Commission, Minorities Commis- 
sion, Commissions’ of ‘Enquiry and Commissions for Scheduled 
Castes and Schedule Tribes. He can also’ remove the Chairmen and 
and Members of the Commission appointed by him, in accordance 
with the procedure laid down in the constitution of relevant rules. 
The council of ministers, including Prime Minister hold office 
during his pleasure alone. He is also the administrator of all Union 
Territories and tribal areas and appoints administrators for the re- 
moving of administration of these territories and areas. He also has 
power to give administration of a Union Territory to the Gover- 
hor of an adjoining state. In such a situation, the Governor will act 
under the instructions of President for the administration of Union 
Territory, whereas for the affairs‘ of the state he will act on the 
advice of council of ministers. Being the Supreme Commander of 
Indian Armed Forces he appoints as well as confers titles on armed 
forces personnel. He makes declaration of war and concludes peace. 


1. Rro, B. Shiva, Framing of Indian Constitution, p 350. 
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He prescribes rules and regulations for service personnel serving 

under civil and military administration in India. He can also issue 

directions to the ‘state governments under certain circumstances as 

to how administration of the state should be run and thus exercise 
the power of superintendence and control over staté affairs. In case 

the President is satisfied that administration of a state cannot ‘be - 
run in accordance with the provisions ofthe constitution, he can 

himself take over the administration of that state.and thus run that 

through his Governor and Parliament. 


In the case of Bejoy Lakshmi Cotton Mills Vs State of West 
Bengal, the Supreme Court held that the decision of any minister 
or officer under the rules of business i$ the decision of President or 
Governor as the case may be. Art 77 of the Constitution which 
provides that all executive action of the Government of India shall 
be expressed to be taken in the name of the President was amended 
by Forty Second Constitution Amendment Act. Ry the addition of 
a new sub-clause it was provided that no courtor other authority 
shall be entitled to require the production of any rules made under 
clause (3) for the more convenient transaction of the business of 
the government. This sub-clause of the constitution was omitted 
by Forty Fourth Constitution Amendment Act. By the same Consti- 
tution Amendment Act. Art 74 of the Constitution was amended. It 
was now provided that the President may require the council of 
ministers to reconsider an advice, either generally or otherwise, and 


the President shall act in accordance with the advice tendered, after 
such reconsideration. 


_ Diplomatic Powers. „The President also has diplomatic powers. 
It is his duty and responsibility to maintain ‘healthy relations with 
all the foreign governments. Since no country in the world can live 
in isolation, he is to see that India has close and friendly ‘contacts 
with other countries of the world. For the Purpose he appoints 
diplomats in other countries. It is he who receives diplomatic repre- 


sentatives of other countries in India. He negotiates and signs 
treaties of war and peace. 


! _Legjslative Powers. The President also has immense legisla- 
tive powers. He is to convene, prorogue and adjourn the sessions of 
the Parliament. He is empowered to dissolve the Lok Sabha. All 
bills passed by the Parliament must have his approval, . before 
-becoming an Act. The courts of law will take into congisance only 
such bills which have been approved by him. There are certain types 
of Bills which are to be reserved for his consideration. before their 
introduction. He is empowered to issue ordinances when the Parlia- 
Ment is not in session. Ordinances issued by him have the force, for 
a period of 6 months as a law passed by the Parliament. He has a 
Tight to address both the Houses of Parliament and in practice every 
budget session Opens with his address. He nominates 12 members 
for Rajya Sabha, which is Upper House of our Parliament 


Since Indian Parliament is a bicameral -legi ; 
; gislature, there are 
chances that the views of the two Houses might differ from each 
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other. In the constitutional arrangements in Jndia, the Lok Sabha 
is more powerful in financial matters as compared with the Rajya 
Sabha, which is Upper House of Parliament. But in non-financial 
matters both have co-equal powers and in cases of deadlocks 
between the two Houses, President alone is empowered to calla 
joint session. The President is also empowered to nominate twelve 
members of Rajya Sabha, who have distinguished themselves in 
different walks of national life. Similarly he nominates 2 members of 
Lok Sabha who belong to Anglo-Indian community. 


After the President has addressed both the Houses of Parlia- 
ment, each House discusses the address, because that contains the 
policiés and programmes of the government. After discussions, 
each House passes a votes of thanks for the President, for his 
addressing the House. So far there has been no problem about this. 
But in 1980, when elections were held, in Lok Sabha Congress (D 
came into power, whereas in the Rajya Sabha Janta Party 
was in power. The rumours were afoot that the government 
was proposing to dissolve nine state assemblies in which Janta Party 
was in power. The party in the Rajya Sabha wanted thatan assu- 
Tance should be given that there was no move to dissolve the 
assemblies. Since this was not mentioned in the Presidential address, 
in the history of Indian Parliament, for the first time Rajya Sabha 
passed a vote of thanks for the address of the President but with a 
reservation against the government. In the constitution there isa 
provision that there are certain types of Bills which cannot be intro- 
duced in the Parliament without President’s permission. Such a Bill 
can be a money bill or a bill affecting the boundaries of the states 
and so on. If the President however, feels that the recommendations 
made by the states. are unacceptable to him, it is not obligatory for 
him to refer the matter again to the state. The President is also 


empowered to send a message to Parliament to expedite disposal of 
certain Bills pending before it. 


Article 123 of the constitution’ empowers the President to 
promulgate ordinances, when both the Houses of Parliament arè not 
in session and the President is satisfied that circumstances exist 
which rendered it necessary for him to’ take immediate action. Such 
an ordinance shall have the same force and effect as an Act of the 
Parliament but every such ordinance is to be laid before both the. 
Houses of Parliament and shall cease to operate at the expiration of 
6 weeks from the re-assembly of Parliament or if before the expira- 
tion of that period resolutions disapproving it are passed by both 
Houses, or it can be withdrawn at any time by the President. An 
ordinance can also be issued even when one House of the Parlia- 
ment is sitting. An ordinance issued by the President has the same 


as an Act limitations of Parliament. 


A very pertinent question which arises is as to who is to 
decide whether the circumstances existed for the issue of an ordin- 
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ance or not. In the case of R.C. Cooper Vs the Union of India, 
J. Ray in his note of dissent maintained that the President was the 
sole judge to decide and his satisfaction could be challenged only 
on ground of bad faith, malafide and corrupt practice. But the 
Supreme Court observed that the determination by the President of 
the existence of circumstances and the necessity to take immediate 
action on which the satisfaction depends, is not declared final, but 


expressed no opinion about the extent of the jurisdiction of the court- 


examine whether the condition relating to the satisfaction of the 
President was fulfilled.’ q 


In the case of Prem Narain Vs the State of U.P., it has been 
held that the question whether the President was in fact satisfied or 
not as to the existence of circumstances mentioned in Art 123 will 
not be enquired into any court of law. Since an ordinance issued by 
the President has the same force as a law passed by the Parliament 
the power of the Parliament shall be the measuring rod of the 
ordinance making power of the President. 


In the constituent assembly an issue was raised that it was 
quite unusual in a democratic state to load the President with 
ordinance issuing power, because there was every danger that sucha 
power might be misused. But Dr. Ambedkar justfied this but saying 
that during intersession period certain unforeseen and unexpected 
situations could arise, which could compel the President or the 
executive government to deal with them exepeditiously. He said, 
“The emergency must be dealt with and it seems to me that the only 
solution is to confer on the President the power to promulgate the 
Jaw which will enable the executive to deal with that particular 
situation because it cannot resort to ordinary process of law......... 


Therefore, it seems to me that fundamentally there is no objection 
to the provisions contained in Art 123.2 


Since the inauguration of the constitution in India ordinances 
have been promulgated several times. During the decade 1956-66 as 
many as 47 ordinances were issued whereas in the next decade 144 
ordinances were issued. Quite a good number of ordinances were 
issued when Janta: party came to power in 1977. Recently in April, 
1980 by an ordinance 6 banks were nationalised, thereby bringing 
the total number of such banks to 20. Every time when an ordinance 
is brought before the House for approval, the government very 
Strongly maintains that the promulgation of ordinance was unavoid- 
able, whereas opposition always charges the government with the 
misuse of authority and power. 


Thirty Eighth Constitution Amendment provided that 
“4. Notwithstanding anything in this constitution, the satisfac- 
tion of the President mentioned in clause (1) shall be final and 
conclusive and shall not be questioned in any court on any 
ground.” Constitution Forty Fourth Amendment however, 
Provided that this Clause (4) of Art 123 be omitted. 


1, Shukla, V.N., op. cit., p. 260. 
2. Constituent Assembly Debates, Vol. VIII, p. 213. 
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Then it is also the responsibility of the President to see that 
annual reports and recommendations of important statutory bodies 
like U.P.S.C., Election Commission, Commission for Scheduled 
Castes, Scheduled Tribes and Backward Classes etc. is placed before 
the Parliament. 


Financial Powers. The constitution also loads the President with 
certain financial powers. As the head of state all money Bills passed 
by the Parliament require his consent and approval. Thus no taxes 
can be levied or removed without his approval. Money can be with- 
drawn from the treasury only after he has agreed to that. Nation’s 
annual budget is presented by the Finance Minister only on his be- 
half. He is empowered to spend and sanction any amount from the 
contingent fund of the country. He appoints Finance Commissions 
from time to time to decide about the share of the state govern- 
ments to be paid by the central government for their development 


and maintenance grants. 


Judicial Powers. As the head of the state President enjoys 
certain judicial powers as well. He makes appointments of all judges 
and the Chief Justice of the Supreme Court and only he is 
empowered to remove them. He is fountain-head of justice. All 
justice flows from him as he represents the nation. Being his 
Subordinate no courts can challenge his actions. He has the power 
of pardoning or reprieving criminals who have been punished by any 
court of law. Hecan reduce punishment of a sentenced criminal. 
He can postpone or suspend the execution of a criminal. 


In the case of K.M. Nanavati Vs the State of Bombay the 
Governor of Bombay pardoned Commander Nanavati, when appeal 
was lying before the Supreme Court. The latter court however 
opined that the order of the Governor was invalid because it con- 
flicted with the rules of the Supreme Court made under Art 145. 
The court held that the power to suspend a sentence by the 
Governor under Art 161 is subject to the rules made by the Supreme 
Court with respect to cases which were pending before it for 
appeal. Thus pardon can be in cases of offences against Union 
Jaws or sentences given by court martial or in cases of sentence of 
death. Main idea underlying giving power of pardon to the 
President being to mitigate the rigours of criminal law in cases 
where it was felt that the law had been harsh and ends of justice 
would be met by showing leniency. 


Military Powers. The constitution bestows certain military 
powers on the President. He appoints the heads of the army, navy 
and airforce. The army obeys his commands while in peace and 
war. It is under his orders and commands that wars break and 
peace treaties are concluded. Movement of army both in the 
disturbed areas to crush anti-social elements or to repulse thos 
who have an eye on our national borders, takes place only under 


his instructions. 
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EMERGENCY POWERS OF THE PRESIDENT 


Part XVIII of the constitution deals “with emergency powers 
of the President. It is provided in Art 352 of the constitution. that 
if the President was satisfied that a grave emergency existed whereby 
the security of India or any part of the territory thereof was in 
threat whether by war or external aggression or internal- distur- 
bance, an emergency could be declared. Such an emergency could 
be revoked by a subsequent proclamation and shall be laid before 
each House of Parliament and cease to operate at the expiration of 
two months unless it was approved by a resolution of the Parlia- 
ment. Forty Second Constitution Amendment Act and subseqitent 
Forty Fourth Constitution Amendment Act very extensively touched 
this part of the constitution. Comparative position 1n respect of 
Art 352 being as follows : 


SS nen 


Art.352 before passing of. 
Forty Second Constitution 
Amendment Act 


Amendment made by Forty 
Seéond' Amendment 


Se eee SS H TT 


(1) If the President is satisfied 
that a grave emergency exists 
whereby the security of India or 
or any part of the terri- 
tory thereof is. threatened, 
whether by war or externa 
aggression or internal disturbance, 
-he may, by proclamation, make a 
declaration to that effect. 

(2) A Proclamation issued under 
clause I 

(a) may be revoked by a subse- 
quent proclamation ; 


(b) shall be laid before each 
House of Parjiament ; 


(c) shall cease to operate at the 
expiration of 2 months., 


(5) Notwithstanding. ‘anything 
ifi this Constitution, 

(a) the satisfaction of the 
President mentionéd in. clause I 
and clause (3) shall be conclusive 
and final and not to be ques- 
tioned in amy court on .any 
ground. 


(a) In clause (I) after the 
words ‘make. a declaration to 


that effect, the following shall ` 


be inserted namely ‘in respect 
of the whole of India or such 
part or territory thereof as 
may be.specified in the procla- 
mation.” 


` (6) In caluse (2) in sub-claused 


(a) after the words ‘reyoked’, 
the words ‘or varied’ shall be 
inserted ; 


(©) After clause (2), the follow- 
ing clause shall be inserted, 
namely.:— 


“(2A) Where a proclamation 
issued under dause (1). is 
varied by clause (2) it skall, so 
far as may be, apply in réla- 
tion to such subsequent pro- 
clamation as may apply in 
relation to a proclamation 
issued under clause (1). 
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-Borty Fourth Constitution Amendment, : 
Made.changes in Article 352 of the Constitution. It provided 


(a) In clause (8) 

(i) for the-words “internat: disturbance’, -the: words “armed 
rebellion” shall be- substituted. - 

Gi) the following, explanation ghall be inserted at the end, 
Damely : 

“Explanation ; A: proclamation .of Emergency declaring that 
the security of ‘India or any part. of the territory thereof is threa- 
tened by war or by external! aggression Or by armed rebellion may 
be made before the actual occurrence of war or of any such 
aggression or rehellion, if the President is satisfied that there 1s 1m- 
minent danger thereof” ; 


(6) for’clatise (2), 2A and (3) following shall be substituted 
namely : "hsg 


(2) A proclamation issued under clause (1) may be varied or 
tevoked by a subsequent proclamation : - 

(3) The President shall not issue a proclamation under clause 
(D or a proclamation , varying such proclamation unless the deci- 
sion of union cabinet (that is to say, the council consisting of the 
Prime Minister and other ministers of the cabinet rank appointed 
under Art 75) that such a proclamation may be issued has been 
communicated to hir in writing 


(4) Every proclamation issued under this Article shall be laid 
before each House of Parliament and shall, except where it isa 
proclamation revoking a previous proclamation, to operate at the 
expiration of one month unless before the expiration of that perio 
it has been approved by resolution of both House of Parliament : 


i Provided that if any such proclamation (not being a procla- 
mation revoking a previous proclamation): is issued at a time when 
the House of thé People has been dissolved, or dissolution of House 
of People takes place during the period of one month referred to in. 
this clause, and if a resolution approving the proclamation has been’ 
passed by the council of states, but no resolution with respect to 
such proclamation has been passed by the House of People before 
the expiration of that period, the proclamation shall cease tO | 
operate at the expiration of thirty days from the date on which the 
House of the People first sits after its reconstitution, unless before the 
expiration of said thirty days a resolution approving the proclama- 
tion has also been passed by the House of the People. — 

(5) A proclamation so approved shall. unless revoked, ceasé - 
to operate on the expiration of a period at 6 months. from the date 
of the, passing of the second of the resolutions approving “the 


proclamation under clause (4). 
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(6) For the purpose of clauses (4) and (5), a resolution may be 
passed by either House of Parliament by a majority of total 
membership of that Housé and by a majority of not less than 2/3 
of the members of that House present and voting. 


(8) Where a notice in writing signed by not less than 1/10 of 
total number of members of the House of the People has been 
given of their intention to move a resolution for dis-approving, or 
as the case may be, for disapproving the continuation in force of, 
a proclamation issued under clause (1) or a proclamation varying 
such proclamation, 


(a) to the Speaker, if the House is in Session, or 


(b) to the President, if the House is not in Session, a special 
sitting of the House shall be held within 14 days from the date on 
which such a notice is received by the Speaker or as the case may 
be, by the President for considering such resolution. - 


(d) clause (5) shall be omitted. 


The constitution fathers visualised that an emergency could 
arise when the country was faced with external aggression or when 
there was a problem from within the country and to meet sucha 
situation emergency could be, proclaimed by the President. It was 
under the protection of internal disturbances clause in the consti- 
.tution that in 1975 internal emergency was declared in the country 
which continued for 19 months when Janta party came to power. 
It was however, subsequently alleged by opposition leaders that 
internal emergency was declared without its approval by the cabinet. 
Subsequently Forty Fourth Constitution Amendment Act provided 
that instead of ‘internal disturbance’ there should be ‘armed rebillion” 
in the country, before a proclamation of emergency could be made. 
This Constitution amendment has also provided that period of 
continuance of such an emergency should be only one month. It is 
also provided that if 1/it of total members of Parliament approach 
the Speaker of Lok Sabha or the President of India that a special 
session of the Parliament may be convened to ccnsider such a 
proclamation, such a session should be convened within 14 days. 
Then there can be emergency on account of grave financial crisis. 
An emergency can also arise in a state or in many states, where 
constitutional machinery might have given way and it might 
become difficult to run the State administration by constitutionat 
means and methods. Thus there can be a situation of emergency on 
various grounds. This part of the constitution has very much been 
criticised by the critics all over. In the words of K.V. Rao, “No 
other set of articles is so unfortunately grouped together and so 
badly named and other set of articles carries so much constitutionat 
weight and possibilities for good use as well as mischief as this part 
of the constitution”. HV. Kamath characterised it as charter of 


-pi 
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reaction and retrogation. The weight of this part of the “constitution 
can be imagined when it is observed that with the declaration of 
emergency the very basic structure of the constitution practically 
changes and federal polity of India for many practical purposes 
becomes unitary. 


Internal emergency. The constitution fathers quite well 
realised that in the history of a nation certain situations could arise 
when the country could be in the jaws of crisis. There could be need 
for checking unsocial and anti-social forces, which might take advan- 
tage of some situations and try to encourage fissiparous tendencies. 
The provision of the constitution was to deal with such situations. 
It was left to the President to decide whether such a situation had 
actually arisen ‘or was most likely to arise. By Forty Fourth Consti- 
tution Amendment Act it has been provided that internal emergency 
could not be declared on the ground of ‘internal disturbances’ but 
on grounds of ‘armed rebellion’. This has however, been made 
subject to the control of Parliament and maximum period which 
was earlier two months for its operation has-now been reduced to 
only one month, unless Parliament approved its extension. Every 
such declaration must be laid before the Parliament. It has also now 
been provided that emergency can be either for whole of the country 
for a part of India. 


When a state of internal on national emergency has been dec- 
lared in the country, the Parliament gets very wide powers. It can 
then make laws for the whole country or a part of the country which 
has been placed under emergency with respect to any matter, which 
has been mentioned in the state list. If any state law already in 
Operation becomes violative of a subsequent law to be enacted by the 
Parliament, central law shall prevail. But such a law will remain in 
force at the most for a period of six months after the revocation of 
emergency. — During emergency the President is empowered even to 
issue an ordinance on a state subject, if the Parliament is not in 
session. By getting the laws passed by the Parliament, if need be 
the Parliament can appoint its own officers. The states can also be 
issued instructions in respect of matters which fall under the exclu- 
sive jurisdiction of the State. Fundamental Rights given to the 
people by the constitution and their implementation and review by 
the Supreme Court and the courts of law can be suspended. The 
people will then stop enjoying Fundamental Rights and the courts 
of law shall not entertain any application for the enforcement of 
these rights. 


In India: there have been occasions when Art 352 of the 
Constitution which deals with internal emergency was invoked. For 
the first time internal emergency in the country was declared in 
1962, when People’s Republic of China invaded India. During this 
period central government got very sweeping powers and 
Fundamental Rights were suspended. In 1965, Pakistan invaded 
India and as such emergency which was already in operation had t 
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be continued. In 1971 India ‘was again invaded by Pakistan and 
thus internal emergency had again-to be declared in the country. 
On these occasions there was not much’of murmuring because the 
very security of the nation was in danger. The whose nation’ stood 
as a solid rock behind the government to give a befitting reply to the 
invade.s. There was invoking of Art 352 of the constitution in-1975, 
when central government felt that certain elements in the country, 
were posing a serious threat to law and order situation 
which could be tackled only by emergent measures. It was however, 
declaration of this emergency -on which nation got divided and- 
many controversies started. During period of emergency thousands 
of citizens, including many opposition leaders were put behind the 
bars. There was press censorship and with the help of constitutional 
amendments powers of the judiciary were.considerably reduced. 


Emergency in the States. In India „the constitution has 
provided for a federal polity and the states have seen some 
autonomy. These have their own legislative machinery and expected 
to maintain law and order in the state. The central government 
is not supposed to interfere in the internal affairs of the states and 
in its day to day working. Some of the states have been constantly 
demanding that these should be given more powers. Inthe states 
which do not have the same political party in power, which 
Tules from the centre, the desire to Preserve autonomy is still 
more. But constitution futhers visualised a situation under which 
due to various- reasons constitutional machinery might fail and 
it might become difficult for a particular state government to run 
its administration in accordance with the provisions of the consti- 
tution. Art 356 of the Constitution empowers the President to take 
over the administration of such a State, including that of the Union 
‘Territory in its own hands, either on the recommendation of the 
Governor or it. Governor or on his own satisfaction. 


Art 356 of the Constitution has been amended several times. 
Before the passing of 38th Constitution Amendment it had been 
provided that ; 


“(4) A proclamation of emergency so approved shall, unless 
revoked, cease to operate on the expiration of six months 
from ‘the date of passing of the second of the resolutions 
approving the proclamation under clause(3). 


Thirty Eighth Constitution Amendment added one more sub- 
clause which said that, 


“(S) Notwithstanding anything in this constitution, the 
Satisfaction of the President mentioned in clause (1) shall be 
final and conclusive and shall not be questioned in any court 
on any ground.” e 


In this way the courts were debarred from enquiring whether 
the take-over of state administration by the President was justiticd 
or not. 
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Forty Second Constitution Avienament-made another change 
in this Afticle of the Constitution. By this amendment it was 
provided that the duration of emergency will not’ be 6':tionths but 
one year. 


Forty Fourth Constitution Amendment. also touched this 
Article. It reduced the period of emergency again to 6 months 
from of one year. It also omitted sub-clause (5) as inserted by Thirty 
Eighth Constitution Amendment Act, thereby restoring the conns 
their original rights, but made another change. It added a new su9- 
clause in place of the one omitted, It has now been provided that in 
case an emergency in a state is to continue beyond one year ae 
the date of issue of such proclamation, that shall not be passed by 
either House of Parliament unless : 


(a) a.proclamation of emergency is in operation, in the whole 
of India or, or as the case may be, in the whole or any part of the 
state, at the time of the passing of any such resolution ; and 


(b) The Election Commission certified that the continuance 1m 
force of Proclamation approved under clause (3) during the period 
specified in such resolution is-necessary on account-of difficulties in 
holding general elections to the legislative assembly of the state 
concerned.: 


When such a proclamation of emergency is made, itis left to 
the President to assume to himself all or any of the functions of the 
state and he might make such necessary changes which according to 
him become unavoidable to implement the objectives of the procla- 
mation. He can even suspend some of the provisions of the consti- 
tution, of course not those relating to state High Court. He will then 
conduct the administration of state though Governor or appoint 
advisers to assist him in the discharge of his constitutionalfunctions. 
During this period all the laws for the state and its budget will 
be passed by the Parliament. Such a law will have full effect during 
the period of emergency in the state concerned, but will be in: 
Operation only for a period of 6 months after the emergency has 
been lifted and state assembly has been reconvened. In the recent 
past a device of half emergency has also been introduced in state 
politics under which the assembly is not dissolved but kept in a state 
of suspended animation. During this period, if a law passed by the 
Parliament goes against a-law passed by the state assembly, the 
former will prevail. Under this device the Assembly is not dissolved 
but at the same time, it does not function As soon as normal. 
conditions return, the assembly is made to function again. If state 
of emergency is declared by the President at a time when Parliament 
is not in session and there is need for funds, then the President can 
sanction the money out of consolidated Fund of India which will 
subsequently be got approved by the Parliament. 


Forty Second Constitution Amendment Act provided that the 
centre shall be competent to send armed forces to a state, if that is 
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felt absolutely necessary to maintain law and order in the state. But 
this provision of the constitution has been revoked by subsequent 
constitution amendments. 


The framers of the constitution wanted that this provision of 
the constitution should be used when there is actual breakdown of 
constitutional machinery in the State. In other words, when there 
is no political stability and no political party is in a positión to form 
a government in the state on a stable basis. But whether constitu- 
tional machinery has broken or not, for this no tests have been 
provided. President himself is to'satisfy whether a situation in the 
state had arisen which necessitated the imposition of his rule or not. 
Shivaraj Nakade is of the view that, “No clear model rules or causes 
were laid down in Constitution for deċlaring what constitutes failure 
of constitutional machinery. This constitutional lacuna has been said 
to be exploited by the ruling party at the centre according to its 
political expediency; that is why a good number of- states have come 
under the President’s rule on several occasions.”* In fact, there 
have been occasions in India, when in the states or in a state a 
political party enjoyed comfortable majority but the state assembly 
was suspended because there were political factions which were 
making smooth working of the assembly difficult. Similarly assem- 
blies have also been dissolved on the plea that these had lost contacts 
with the people or had failed to carry out the directives of the 
central government or failed to protect minority communities or 
maintain Jaw and order in the state. Political party in power at the 


constitution would be used with the intention with which it was 
being enacted. 


Constitution came into force in 1950 and dissolution of 
State assemblies started soon thereafter. The position so far about 
the dissolution of state assemblies/Union Territories, whether in full 
or half is as under : 
1. Nadake, S.R., “Art 356 of the Constitution : Its Usesand A uses i 
L M. Sinehvi (Ed.) Union State Relations in India. p. 81. 
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Name of the State/Union Territory 


Ne 


East Punjab 


Patiala and East Punjab 
States Union (PEPSU) 


Andhra 


Travancore Cochin 


Kerala 
Orissa 
Kerala 
Kerala 
Punjab 
Rajasthan 
Haryana 
Goa 
Manipur 
Pondicherry 
West Bengal 
U.P. 

Bibar 
Punjab 
Bihar 
Kerala 

West Bengal 
U.P. 


Gujarat 
Mysore 
Orissa 
Punjab 
West Bengal 
Bihar 
Tripura 
Andhra Pradesh 
Manipur 
Orissa 

UP: 
Gujarat 
Pondicherry 
Nagaland 
U.P. 

Tamil Nadu 
Pondicherry 
Gujarat 
Orissa 
Mizoram 
Manipur 
J&K 


Year of Dissolution 


1951 5 


1977 
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Punjab miae a e aa S 


140 INDIAN FORITICAL SYSTEM’ 
ee 


Name of the State/Union Territory Year of Dissolution 
eSNG SE EN as CTO EN aa. Pee PS 
46... Haryana 1977 
47. Himachal Pradesh 1977 
48. U.P. 1977 
49. Bihar 1977 
50. Orissa 1977 
51. Rajasthan 1977 
52. Madhya Pradesh 1977 
53. West Bengal 1977 
54. Punjab 1980 
55. Himahcal Pardesh 1980 
56. UP. 1980 
57. Bihar 1980 
58. Orissa 1980 
59. Rajasthan 1980 
60. Madhya Pradesh 1980 
61. Gujarat 1980 
62. Maharashtra 1980 
_ 63. Tamil Nadu 1980 
64. Delhi Metropolitan 1980 


SSS SS EEE Ee EE EE eee 


A proclamation of emergency can be revoked by a subsequent 
proclamation by the President. Such a proclamation will have to 
be placed before the Parliament for its approval and shall cease to 
operate after 2 months in case that is not approved earlier by. the 
Parliament. There canarise a situation in which a state of emer- 
gency is proclaimed ina state butthe Lok Sabha is already dis- 
solved or is dissolved when such a proclamation is yet to be 
approved. In sucha situation the proclamation will be got ap- 
proved by the Rajya Sabha within a period of 2 months. If that 
House approves then the matter will be placed before Lok Sabha, 
after it meets again after fresh elections have taken place and that 


then will have to be approved within 30 days from the date of 
its first meeting. 


. A proclamation of emergency shall cease to be operative after 
six months of its approval. It can be further extended for another 
period of 6 months. In every case approval of Parliament is a 
must. If at the time of any renewal Lok Sabha has been dissolved 
and Rajya Sabha has approved the continuation of emergency in 
the state, then that will have to be got approved by the Lok 
Sabha within 30 days of its first meeting. In case Lok Sabha does 
not approve it, then the emergency shall cease to operate. 


_ Art 359 of the constitution which also dealt with emetgency 
Provisions of the constitution underwent changes during emer- 
gency and thereafter. Comparative position was thit before 
the passing of the Constitution Thirty Eighth Amendment Act, 
Art 359 (1) of the constitution ran as under : 
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“359 (I), Where a-prockamation of emergency is inoperation 
nothing. in Art 19 shall. restrict the power of the State as 
defined in Part II] to make any law or to take any executive 
action which the state would-but for the provisions contained 
in that part, be competent to make or to take, but any law 
so made shall, to the extent of incompetency cease to have 
any effect as soon as the proclamation ceases to operate, 
except as respects things done or omitted to be done before 
the law ceases to have effect.” 


Then there was no sub-clause I A to this Article which was added 
by Constitution Thirty Eighth Amendment Act. It provided that : 


“1 (A). While an order made under clause (1). mentioning 
any of the rights conferred by Part IJI is in operation, nothing 
in that part conferring those rights shall restrict the power of 
the State as defined in the said part to make any law or to 
take any executive action which that state would but for the 
provisions contained in that part be competent to make or 
take, but any law so made shall, to that extent of the incom- 
petency, cease to have effect as soon as order aforesaid ceases 


to operate, except as in respect of things done or omitted to 
be done before the law ceases to have effect.” 


‘Forty Second Constitution Amendment Act made stilt further 
changes in this Article. Jt added a new provision to this sub-clause 
IA. This provision provided : 
“provided that where a proclamation of emergency is in 
operation only in any: part of the territory of India; any such 
law may be made, or any such executive action may be taken, 
under this article in relation to or in any State or Union 
Territory in which or in any part of which the proclamation 
of emergency is not in operation, if and in so far as the 
security of India or any part of the territory thereofis threa- 
tened by activities in or in relation to the parbʻof the terri- 
tory of India in which proclamation of emergency isin 
operation.” 
Forty Fourth Constitution Amendment Act made still «further 
changes. It added another. sub-clause after clause TA. The new 
clause IB provided that : A 
(IB) Nothing in clause IA shall apply 
(a) to any law which does not contain a recital to the effect 
that such law isin relation to the Proclamation of Emergency 
in operation when it is made ; or 


(b) to any executive action taken otherwise than a law con- 
taining such a recital. 
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Constitution Forty Second Amendment Act also made some 
change in clause 2 of the same Article 359. The original clause as 
it stood was : 

(2) An order made as aforesaid may extend to whole or any 
part of the territory of India. 

Forty Second Constitution Amendment Act added a proviso 
to that which said that 

“provided that where a proclamation of emergency is in 

operation only in a part of the territory of India any such 

order shall not extend to any other part of the territory. of 

India unless the President, being satisfied that the security of 

India or any part of the territory thereof is threatened by 

activities in or in relation to the part of the territory of India 

in which the proclamation of emergency is in operation, 
considers such extension to be necessary.” 


FINANCIAL EMERGENCY 


In the constitution there is also a provision under which 
President can declare financial emergency in the country. Art 360 of 
the constitution deals with such emergency. For the declaration of 
this emergency the President is to satisfy himself that there is grave 
threat to the financial security or credit worthiness of India. Such 
a threat-can be for whole of the country or any part thereof. It is 
provided that provisions of clause (2) of Art 352, which deal with 
national emergency, shall also apply in this case. When even a 
declaration is made, executive authority of the Union ‘shall extend 
to giving directions to the states. The President then can 
give directions to any state to observe canons of financial pro- 
priety and may also give such other directions which he might 
consider necessary for financial stability of the state. During the 
operation of such a proclamation salaries and allowances of any . 
officer or persons serving in the state can be reduced, All money. 

: Bills which have been ¡passed by the state legislature will be 
reserved for the approval of the President before these are put into 
Operation. The President shall also be empowered to reduce even 
the salaries of the judges of the High Court and Supreme Court. 

Forty Second Constitution Amendment Act provided that it 
shall not be open to courts of law to inquire into the reasons of 
the proclamatfon of financial emergency and that presidential 
satisfaction shall not be questioned in any court on any ground. 
It also provided that neither the Supreme Court nor any other court 
shall have the jurisdiction to entertain any question on any 
ground regarding validity of jurisdiction of proclamation and also 
of its continued operation. 

Forty Fourth Constitution Amendment Act made further 
changes in this Article. The new amendment provided that the 
Parliament will have to be informed about the issue of such a 
proclamation, which will cease to operate at the expiration of 2 
months, unless approved éarlier. 
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ASSESSMENT OF EMERGENCY POWERS OF THE 
PRESIDENT 


One of the. most severely criticised parts of the Indian Consti- 
tution is the one dealing with emergency powers of the President of 
India. Even in the constituent assembly some of the members 
called the day, when emergency provisions of the constitution were 
passed, as a day of shame and prayed to God that the people of India 
should be saved. When Art 359 of the constitution was passed, 
Prof. K.T. Shah remarked in the assembly “‘as grand finale and 
crowning glory of this chapter of reaction and retrogression.’ It 
had quite often been said at that time and even maintained today, 
that emergency powers were bound to crush the liberty of the 
people and were nothing else but disguised dictatorship. Since the 
rights of the people could be suspended, and citizens vere to be 
denied even the right to approach the courts of law, in the country 
there could be the chances of establishment of totalitarian regime 
at any time. It was also feared that with the incorporation of 
emergency powers in the constitution, the chances could be that 
the experience of Weimer constitution could be repeated in India 
as well, when an ambitious President could misuse these powers to 
his own advantage. The critics also point out that there is no 
other country in the world where the executive has been loaded 
with these many powers. In case the governments in those countries 
could be run smoothly, then why not in India. It is said that 
the President has been given so wide and extensive powers in 
respect of states that he can take over the administration of the 
state even without waiting far the report of the State Governor. 
The powers „given to the executive government are thus 
Teally very wide and for reaching. He can declare emergency, 
when he is Satisfied that such a situation is likely to arise, no 
matter whether that had actually arisen or not. When a state of 
emergency is declared in a state, as already pointed out, the centre 
takes over the state administration and to that extent federal 
structure of the state becomes unitary. While criticising emergency 
provisions, Pandit Hridey Nath Kunzru said, “If the central 
government or Parliament were given power to interfere, there was 
a danger that whenever there was a dissatisfaction in a State, 
appeals will be made to the central government to come to their 
rescue. *? 


It is also said that these provisions of the constitution are 
not in keeping with federal structure which the constitution has 
provided for India. With the help of emergency provisions even 
financial administration of the state can be taken over. Not very 
long back, even the duration of emergency period was very long. 
The critics point out that the way in which emergency provisions. 
of the constitution have been used for the dissolution of the state 
assemblies, where those political parties which did not uphold the 


‘1. Constituent Assembly Debates, Vol. VIII, p. 196. 
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olitiga}) idgal :Of (the politicalparty iņ power in the gontre, but 
os ae Be patho in ihg State. clearly shoved that 
this was a dangerous instrument in the hands of the government. 
Similarly declaration of national emergenoy in the country in 1975 
also made the critics argue that power:could at any time be misused 
by the political party in power at the centre to its own use and 
advantage.’ This.is particularly so-because as yet no guidelines, have 
been evolved for: dissolution of state assemblies or declaration of 
emergency by. the central government. 


The President is ‘the Head of the Indian Republic. The 
Governors are appointed by him.and are also responsible to him 
for by all acts of omission and commission. The critics point out 
that the President is expected to be the harmoniser of relations 
between the centie and the states. But when the same head of 
the state, becomes a party by declaring emergency in the state 
against whose decision, there can be no virtual appeal, then to 
whom should the states look’ forward for redressal of their 
grievances, and who should then be the harmoniser of relations. 
The critics opine that the constitutional provision in this regard 
has placed the President in a very difficult situation. 

But there is other view of the picture also. Many strong 
supporters of emergency provisions of the constitution opine that 
the President, as the head of the state is to decide about the 
existence of non-existence of emergency conditions in the country. 
He is elected by an_electoral college, in which states have the same 
parity, as the elected, members of Parliament. How can it be 
conceived that a person who was considered most suitable both by 
the centre as-well as states, for holding this high office, would 
become yntrustworthy all of a sudden? No doubt the President is 
bound by the advice of the council of ministers, yet as a senior 
and seasoned politician he has right to give advice and that is not 
:to be taken as lightly. Every Prime Minister will give that proper 
heed, before taking a final leap. 


; Moreover, the defenders of these’ provisions also point out 
‘that after all why a national emergency is declared. The main 
objective is to put the security of the state’ abdve that of the’ indivi- 
dual or a region or part of the country.. When the security of the 
state is in danger, nothing can be above that. ` If the liberty of the 
State itself is destroyed, that of the individual cannot be protected. 
V.N. Shukla. once said, ‘These provisions, may appear to be harsh, 
particularly in a constitution which professes to be built upon an 
edifice of Fundamental Rights and democracy. But the provisions 
must be studied in the light of India’s past history. India has had 
her inglorious days whenever the central power was weak. It is well 
that the constitution guards against the forces of disintegration.”* 


_._ Moreover, it is also argued that the President is to work 
within the steel frame work of the constitution. Of course, a 


1. Shukla, V. N. ; The’ Constitution of India, p. 339. 
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proclamation of emėrgency is made by the President, but a 
proclamation is to be approved by the Parliament. If the Parlia-. 
ment feels that the declaration was unwarranted and uncalled for 
and that the advice tendered to the President was not in the 
national interest, then of course, such a declaration or promulgation 
can be disapproved as well. The chances that the opposition will 
be eliminated during the emergency and interval, between its decla- 
ration and actual assembly of Parliament, are now not very bright 
and there are sound reasons to believe that the opposition parties 
will have their say. In a country like India, where there is no strong 
party discipline, the chances of floor crossing on this issue, by the 
elected. representatives of the people to safeguard the interests of 
the electorates and the nation as a whole cannot be ruled out. 


But whether it is a question of national or state emergency, 
important thing in a federal and democratic state is that action 
should not only be just butit should also appear to be just, 
right and proper. If there is even a whispering in any part of the 
country that the action taken is unjust or the powers given to the 
executive have been excessively used, that is bound to result in 
many complications. In the words of Dr. Sharma, “It would be 
unfortunate for the future of our democracy, if occasion is given 
for such suspicions to grow up. A healthy and sound convention 
should be built up regarding proper occasion for the use of this 
emergency power of the President.”2 In fact, it is high time that. 
certain guide lines should be evolved for the declaration of emer- 
gency, both for the country as a whole or for any single state. 

Though both the supporters as well as opponents of the 
emergency provisions have their own viewpoint, yet fact remains 
that the executive at the centre has wide ranging powers. Forty 
Fourth Constitution Amendment Act has of course, put some 
restrictions,. but these will not serve the purpose and may yield to 
pressure when there is ambitious President and weak Prime 
Minister, more busy in checking internal party strifes than checking 
the ambitions of the President. “.......the powers conferred on the 
central executive to meet national emergencies are so to say, a 
loaded gun which can be used, both to protect and to destroy the 
liberty of citizens. The gun. must be used, therefore, with extreme 


caution.” 
TEMPORARY POWERS OF THE PRESIDENT 


_ The President of India’ has been given certain temporary,. 
trdnsitional and'special powers under the constitution. One such’ 
power which he has -been given is to refer any question of public 
importance or a matter of constitutional -or legal interpretation to 
the Supreme Court of India. In fact in India from time to time, the 
President has been referring to the ‘Supreme Court matters for 


1. Sharma, M. P., The Government of Indian Republic, p. 123. 
2. Nandi, Amar, The Constitution of India, p. 127, 
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its opinion. One such case which evoked nation wide interest was: 


dispute between legislature and judiciary in what is known as 
Keshav Singh case. In this he challenged, in Allahabad High Court 
competence of U.P. Leégisative Assembly for arresting him on 
charges of contempt of the House and breach of its privilege. The 
court ordered release of Keshav Singh. Both the Assembly and the 
court charged each other with contempt and ordered arrest of 
speaker and judges respectively. The matter was referred to the 
Pre ‘dent, who in turn sought the advice of Supreme Court. Then 
another important case on whicli Supreme Court’s advice was 
sought, was whether a vacancy in the electoral college, for the 
election of the President, caused due: to the dissolution of state 
assembly invatidated the election of the President. 


Then in India forthe recruitment of services there: is an in- 
dependent Union Public Service Commission. It is the responsi- 
bility of this Commission to‘give competent and qualified persons 
to the government for the execution ‘of decisions. Itisieft to the 
President to determine the number of the members of the Public 
Service Conimission and also to decide their service conditions. 
It is also left to him to decide in which matters this Commission 
should or should not be consulted. 


The constitution has provided that Hindi shall be the official 
Janguage of India and gradually shail replace English. How soon 
this process will be completed has become a matter of great 
controversy, because'non-Hindi speaking states:do not wish'to have 
swift changeover. Some of the states have even gone to the 
extent of saying that introduction. of Hindi is ‘nothing else but 
imposition of Hindi imperialism on non-Hindi-speaking states. In 
view’ of this great controversy, it is left to the President:to:decide in 
What’ manner Hindi should be introduced in the!country and 
what should be its paceatd method so that non-Hindi speaking 
states do not mind accepting Hindi’as national language!of India. 
For the purpose he also appoints: ‘Official Languages Commission’ 
who recommend to the’ Pfesident about the ‘rate of: growth and 
trends as well as solution to-the problems. connected with official 
lar-guages. : 


The President has been given- certain. special responsibilities in 
Tespect of certain states. J. &'K. occupies a spécial'position on the 
political map of India. All-Jaws passedby Indian: Parliament do 
not automatically apply to India, It is -left. to the President.to 
decide which articles of the constitution would apply to the State 
ofi J.-& K:., and which shall not. 


Under Art 371 of the constitution.it is the responsibility of 
the President to direct the Governor to establish special development 
boards for Vidarbha, Kutch and: Seurashtra.and-ensure that these 
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areas get adequate technical, educational and other facilities. 
Similarly he is to see that the tribal and hill people of Assam, 
Nagaland and Manipur get proper representation and their interests 
are fully well protected. He can also provide for the constitution 
of administrative tribunal for the state of Andhra Pradesh. It is 
also’ provided that for the state of Andhra Pradesh he may provide 
for such arrangement that various parts of the state get equitable 
Opportunities and facilities in matter of public employment and 
education etc. 5 


By Forty-Second Constitution Amendment Act, the President 
was given special powers to remove difficulties. It was provided 
that if any difficulty arose in giving effect to the. provisions of the 
constitution as amended by Forty-Second Amendment Act, the 
President, might by order make such provisions, including any 
adaptation or modification of any provision of the constitution as 
might appear to him to be necessary or expedient for the purposes ' 
of removing the difficulty, but such an order can be made within a 
period of two years and must be laid before each House of 
Parliament. Forty Fourth Constitution Amendment Act has 
however omitted this power of the President to remove difficulties. 


PRIVILEGES OF THE PRESIDENT 


The President of India has thus been loaded with heavy 
responsibiliti¢s. He is symbol of national unity and represents 
strength and will of the nation. He is supreme.commander of 
armed forces. He has, therefore, been given certain protections, in 
addition to monthly salary of Rs. 10,000 anda free furnished 
residence in Rasktrapati Bhawan, In many cases the Preside \ts in 
India have not drawn this heavy amount and volunteerily agreed to 
redyce their salary. Similarly several times moves haye been 
made. by the Presidents themselves that they should be shifted to 
small houses than the palatial Rashtrapati Bhawan, but the move 
has as yet not matured. By -Art 361 of the constitution it is 
provided that he shall not he: answerable to any court for the 
exercise and performance of the powers and duties of his office. 
Similarly he shall not be answerable for any act done or purporting 
to be done by him in the performance of his duties and exercise of 
his.pewers. itis also provided in the constitution that no criminal 
proceedings can be instituted against the President in any court 
during the term of his office. Similarly no process for the arrest 
or imprisonment of the President shall.be.issued by any court during 
the term of his office. There can be no civil proceedings against 
the Presidéat in Which some relief ix-claimed ‘during the term of his 
office in-dtfycourt. No immunity - However, can be claimed by him 
in-respect of the exercise and performatice of powers and duties, 
which are not conferted on him by the constitution. Thus as 
Icrig as the Président continues to remain within the s eel frame 


work of the constitution he enjoys many immunities and privileges 
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which keep the courts: of law or the executive authorities away 
from him, on the basic principle that he: is the supreme authority 
in the state. . ; 


It is also provided that his saldry‘atid allowances are charged 
on the Consolidated Fund of India; so that his conduct and be- 
haviour is not discussed on the floor of either House of Parliament. 
His salary and allowances also cannot be reduced to his dis- 
advantage during the term of his office: After he has retired he 
cannot accept any other office of profit in India or abroad. He is 
also entitled to an annual pension of Rs. 15,000 and an additional 
sum of Rs. 12,000 per annum for secretarial assistance, 


NATIONAL EMERGENCY, 1975 


On June 26, 1975, President Fakhruddin Ali Ahmed declared 
national emergency in the- country, which remained in ‘operation 
for 19 months. It was declared at a time when emergency declared 
in 1971, due to external aggression was already in force. One of 
the main causes responsible for the declaration of emergency was 
that certain persons were inciting military and police not to obey 
the orders of the government-and interrupt normal functioning of 
government working. In 1974 an agitation was launched in 
Gujarat by some Spposition parties by which it was made difficult 
for elected legislators to perform their duties towards the electo- 
rates. They were madé to resign in many cases. Not only this, 
but the central government'was forced to conduct fresh elections 
in the state. In the-'state there were also many Cases of looting, 
violence and arsonsi». Theré'was also an agitation in Bihar in which 
an attempt was also madé to ‘get‘'the assembly dissolved. The 
agitators in Bihar in their’ programme included boycott of school 
and college examinations, gharao of elected’ MLAs and also their 
social boycott, formation of parallel assembly, paralysing work in 
government offices, non-payment of taxes, boycott of courts and 
incitement of military, police and public servants. In May 1974, 
opposition parties i#stigated’ railway’ employees to go on strike, 
making them réalisé that a powefful and successful strike in 
railways could bring the industries to a- standstill and make the 
people of India starve. The oppositioti parties in November; 1974 
formulated a plañ undet which ‘these wanted to gharao the 
Parliament, though the proposal was subsequently abandoned .and 
instead these parties ‘decided that there should be_ massive demons- 
trations throughout the country, for which organising atid coordinat- 
ing committees weft ‘also set up in the country. , 


Not only :thipy) but opposition parties decided that these will 
create obstructions; jn Parliament and a wilful. campaign for 
denigrating the government and. the Prime Minister was started. 
‘In the wake came the murder of, Union Railway - Minister:L.N. 
Misra at Samastipur, Attempt was made at the life of the iiem 
Chief Justice of India. In fact an atmosphere of violence an 
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hatred had: been created, which made democràtic functioning of the 
government difficult. Opposition parties also formed a national 
co-ordination committee under thə chairmanship of Late Jaya 
Prakash Narayan for launching a. movement of Bihar type through- 
Out thë country. ` 


_When Allahabad High Court judgment in Prime Minister 
election case came declaring her election as invalid, the opposition 
Parties wanted that she should immediately resign, forgetting that 
as acitizen of inoia, she „also had a right to appeal to the Supreme 
Court, against the “High Court decision. The opposition parties 
even threatened to launch a mass movement against the Prime 
Minister, if she did not all at oncé resign. 


It was in this atmosphere of threat, violence and agitation 
that national emergency was proclaimed in, the country, with the 
help of an ordinance, under Art 352 (1) of the constitution. 
Emergency proclamation was subsequently approved by the 
Parliament. 


Emergency is a radical remedy for solving political ills of the 
‘country and ensuring that structure of the constitution and 
country’s social and political’ system were not disturbed violently 
te the disadvantage. pfithe country., In order to make. emergency 
Provisions effective som: immediate steps becam2 necessary and 
unavoidable. Sone of the political parties were banned and thus 
these were refused the sight’of carrying on their activities. - Several 
‘oppositiqn; leaders ,and: workers. were-arrested and put behind the 
bars. There was also censorship of press in India, for the first 
time after, independence. This. was justified by the Prime Minister 
when she said that, ‘‘There is freedom, of expression, and debate in 
‘democracy but can systematic and virulent charactér assassination 
without any basis in fact be indulged in the name of democracy ?” 
She also sdid, “We have fo resort to press censorship because some 
newspapers had bécome total partners of the opposition front and 
wee sapping: morale, inciting violence and even advocating 
murder. 


Maintenance of the Internal Security Act was passed to check 
speedily and effectively activities of anti-social elements like 
‘black marketeers, hoarders and profiteers, so that the prices did 
not shoot up and essential commodities were made easily available 
to the common man. Right of the p2ople to move the courts of 
Jaw for the enforcement of Fundamental Rights was suspended in 
the national interest. 


A comprehensive economic programme, commonly known as 
Twenty-Point Programme was given to the country on Ist July, 1975 
for. increasing production, ending poverty and unemployment. 
But it was made clear -that only sustained efforts could take the 
nation forward, , Stress was laid both. on indivicual as well as 
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national discipline. Twenty Point Programme of Prime Minister 
included : 


1. 


29. 


Continuance of steps to bring down prices of essential com- 
modities, streamlining of the production, procurement and 
distribution of essential commodities, and strict economy in 
government expenditure. 


Implementation of agricultural land ceilings and speedier 
distribution of surplus land and compilation of land recofs. 


Stepping up of provision of house sites for landless and 
weaker sections. 


Making bonded labour and beggar illegal. 


Plans to be prepared for the liquidation of rural indebtedness, 
legislation for moratorium on recovery of debt from landless 
labourers, small farmers and artisans. 


Review of laws on minimum agricultural wages. 


Five million more hectares of land to be brought under 
ground waters. 


An accelerated power programme and erection of super- 
thermal stations under the central control. 


New; development plans for the growth of handloom sector. 


. Improvement in quality and supply of people’s cloth. 


Socialisation of urban or urbanisable land ceiling on owner- 


snip and „possession of vacant land, and on the plinth area of 
new dwelling units. 


Special squads for valuation of conspicuous construction and 
prevention of tax evasion, summary trials and deterrent 
punishments to economic offenders. ` 


Special legislation for confiscation of smuggler’s properties 
and action against misuse of import licenses. 


New schemes for workers associations in industry. 
National import scheme for road transport. 


Income-tax relief to the middle class—exemption limit raised to 
Rs: 8,000 per annum. 


Essential commodities at controlled prices to the students 
living in hostels. 


Books.and stationery at controlled prices. 


New apprenticeship scheme to enlarge employment and train- 
ing, especially of weaker sections. 


Speedier movement.of goods and passengers. 


Whether emergency was essential or unavoidable is now a 


matter of the past. Similarly whether during this 19 months period 
the nation achieved less or much is again a matter of controversy 
because on such a matter with which not only India but whole o 
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the! world ‘was-very quch-concernéd; ‘was suret Be controvertial. 
“Whiereds-on' the one’ Hand the Congress party maintained that during 
this period: law'and order'sithation jmproved, industrial production 
went up, there’ Were Tio strikes and lock- outs, international prestige 
of India-wetit up, national ‘discipline’ touched new heights etc. etc-, 
the opposition “charactérised ita dark period’ in'which there was 
press censorship, ‘intellegentsia and opposition was suffocated, right 
of expression was denied and independence of judiciary was taken 
out and soon. It was ‘during this period that family planning 
programme was also started on large scale basis, throughout the 
country. 


But the fact remains that President used his power, which was 
given to him under the constitution and that such a power could be 
used again as well. Forty Fourth Constitution Amendment Act has 
however, made certain changes under which an effort has been 
made to regulate the power the President to issue emergency 1n 
the country, which can now be issued only when there is arme 
rebillion. 


CRITICAL APPRAISAL OF PRESIDENTIAL POWERS 


__ Under the constitution of India President has been given very 
wide and far reaching powers, which he enjoys both during norma 
and emergency times. Before the passing of Constitution Forty 
Second Amendment Act, the President was not even bound by the 
advice of council of ministers. It was-only this amendment which 
made it obligatory on the part of the President to act on the advice 
of the .council of ministers though this in itself invited criticism 
from many quarters. It is said by the critics that the constitution 
makers had provided for a parliamentary from of government in 
India, which in itself made it abundantly clear that the President 
shall be nominal head of the state. Inspite of the fact that some 0 
the Presidents were not satisfied with the -working of the govern- 
ment and its performance and gave vent to their dissatisfaction in 
public also, but these were only very mild voices, which remained 
even unheard by many yet they never forgot that they were constitu: 
tional head of the state to work within the steel frame work of the 
constitution. It is argued that by providing in the constitution itself 
that the President shall be bound by the advice of the council of 
ministers, the very dignity of the office of the head of the state has 
been very lowersd. The confidence of the people that he was head 
of the state and symbol of national unity and enjoyed revisory 
prer had been lost and an impression was likely to £0 round that 

e was only a rubber-stamp Forty Fourth Constitution Amendment 
Act has at least provided that the President can once return a Bill 
sent to him for approval to the council of ministers for reconside- » 
ration of an advice given.to him. 


What should be the position of President in India has been a 
“matter of debate since the days of the Constituent ‘Assembly.- y 
were in fact two options open, one being that the President should 
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b: ncminal head of, the state, whereas the other being that he should 
be some what powerful to exert his own influence, being a mature 
and seasoned politician and that of symbol of national unity. In 
the Constituent Assembly Dr. Rajendra Prasad himself argued that 
it should not be provided in the constitution that the head of the 
state w li be bound by the advice of councial of ministers. On the 
other hand, there were many who argued that this should be deve- 
loped on the basis of customs and conventions. Dr. Rajendra 
Prasad, while laying the foundation stone of Indifn Law Institute 
wanted the jurists and constitutional experts to examine the powers 
of the President, which implied that the President of India should 
not be merely rubber stamp but shouid have some powers to exer- 
cise. But those who wanted to give some powers found a strong 
supporter in K.M. Munshi who said that there was no idea of the 
constitution makers that the President of India should be sO power- 
less, as he had become. He said that the constitution fathers desired 
that it was the responsibility of the President to defend the consti- 
tu‘ion against in roads from whatsover quarters these might come. 
At the time of Fourth Presidential Election, the Opposition parties 
sponsored K. Subha Rao, as their candidate. He did not make a 
secret of it that if elected to that high office he will act like what the 
opposition leaders wished him to act. He also hinted that he will 
act as a powerful and strong President. After assuming Office of the 


his death in an interview with a press correspondent he strongly 
refuted the change the he was rubber stamp President an impression 
what had got currency in the country. Not only this, but he 
proudly said that he fathered 15 childeren and thus did not approve 
of much of family planning. On more than one occasion he clearly 
‘Said that he was not satisfied with some of the social and 
ecqnomic programmes of the government. He also disapproved 
of the way in which government handled striking railway men. 


But now this isa controversy of the past. After the passing 
of Constitution Second Amendment Act, it is settled once for all 
that the President in India will be what Pt. Nehru visualised when 
he said, ‘‘President’s position is intended to be one of great autho- 
rity and dignity, but at the same time strictly constitutional.” 


. More or less same feelings were expressed by Dr. Ambedkar about 


the President when he said, “What the constitution proposes is a 
parliamentary system of government. The President occupies the 
Same position as the King under the English Constitution. He is 
head of the nation but not of the executive. He represents the 
Nation but does not rule the nation. He will be generally bound by 
the advice of the ministers.” In the changed circumstance, it is 
even difficult to agree with K. Santham. when he says that, “If at 


any time the President feels that any particular decision of the 


1. Munshi. K.M., The President Uuder th: Constitution, p. 9. 
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nnion cabinet is likely to undermine- seriously - the constitution, I 
think he is fully within his powers to preject the advice. Naturally 
before such rejection, he will discuss the matter with Prime Minister 
and refer it back, to the council of ministers. If later persists in 
the advice, he will ascertain the opinion of opposition parties in the 
Parliament through their leaders. Ultimately if he is still convinced 
that, if he accepted the advice, he would be breaking his oath, he 
will reject it and take.all consequences.”? If the President chooses 
to behave like. this and begins to hobnob with the leaders of the 
opposition, that is not only dangerous for the political party in 
power, but will pose a serious threat to the very basic structure of 
the constitution, which would at some distant date become 
presidential in pi actice, through parliamentary in theory. 


Now the question that arises is whether President is the 
replica of English monarch or not, particularly because in the 
constitution itself he has been given certain discretionary powers. 
But it is very vehemenlly and forcefully argued that in India the 
defect head of the state is ths President and not the Prima Minister. 
It was never the intention of the constitution makers to make 
the President anything else than de jure, head of the state. In the 
constituent assembly Dr. Ambedkar said in so many words, “The 
President accupies the same position asthe King in the British - 
Constitution, After weighing the pros and cons of the parliamentary 
executive as they obtain jin Great Britain and in some continental 
countries, and the Presidential type of government as it obtains 
in the U.S.A., the Indian Constitution has adopted the institution of 
parliamentary executive.” 


It is argued that now when the Constitution Forty Second 
and Forty Four Amendment Acts have provided that the 
President is bound by the advice of the council of ministers, there 
should be no doubt that he is only constitutional head of the state 
and nothing beyond that. It may be pointed out that these 
constitution amendments do not make any distinction between 
normal and emergency provisions of the constitution. Thus 
in the exercise of the emergency powers heis as much bound by 
the advice of the Prime Minister, as in the case of exercise of 
normal powers. 


Then even on moral grounds it is said that the President is not 
justified to be anything more than a de-jure head of the state. At 
the time of assumption of office he takes an oath that he shall 
defend the Constitution of India which made him only a nominal 
head of the state. It is, therefore, both his legal as well as moral 
duty that he should abide by the oath which he has taken as head 


of the state. 


1. Santham, K., The President of India, Journal of Constitutional and Parlia- 
mentary Studies, Vol. LI, No. 3; 1969, p. 10. 

2. Constituent Assembly Debates, Vol VII, p. 32 

3. Ibid, p. 896. 
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and also of the people, than it will be impossilile:for the President 
to run the government dn the ‘basis:of psesént constitution. Ia. 
addition, he will also be Tunning the risk of being impeached for his 
violating the constitution. 


But there is other side of the Picture also. There are quite a 
few who believe that President can become real, dictator, if he 80: 


is that of the impeachment. But impeachment process is in itself” 
very difficult. A wise President will always see that at least that 
mimimum number of the members of Parliament is with him, which. 
can frustrate every attempt at passing a resolution of impeachment 
against him. If at all he feels that he has" Not succeeded in his. 


Though academically there can be discussion of President’s 
becoming defacto head of the State, yet in the near forseeable there 
is NO such chance, that the President of India will try to become 

` centre of power and also venture to challenge the authority and 
Position which constitution makers wanted to give to the Prime 
Minister. 
VICE PRESIDENT OF INDIA 


_ The Constitution of India provides for a Vice President, in 
addition to the President of India. It is Provided in the constitution 
that he shall be ex-officio the Chairman of Rajya Sabha, which is 
Upper House of Indian Parliament. He is to be elected by both the 
House of Parliament ata joint sitting. The election will be by 
Secret ballot on the basis of Proportional representation by means 
of single transferable Vote. 


, Election of the Vice President of India is different by at least 
- two. important ways. Firstly in the election of the President only 
elected members of the Parliament participate, whereas in that of 


Then another difference between the two is that whereas in the 
election of the President, members of State legislature are equał 
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participants and eajoy parity of votes with the members of Parlia- . 
in the electoral college, in the election of the Vice President the 
members of state legislatures do not participate inspite of the faet 
that the Rajya Sabha represents the states. It is the responsibility 
of the Election Commission of India to conduct elections of the 
Vice President. 


Any citizen of India can bea candidate for the office of Vice 
President of India provided he is not a member of either House of 
Parliament or state legislature and if he is so, as soon as he is 
elected as Vice President, it will be deemed to have vacated his seat 
in that house, on the date of which he enters the office of the Vice 
President. Such a person should also be citizen of India and should 
have completed 35 years of age. He should also possess such 
qualifications which entitle him to become a member of the Rajya 
Sabha. He should also not hold any office of profit under the 
Government of India or any state legislature. But for this purpose 
a person who occupies the office of the President, Governor or 
Ministerial post either in the centre or in the state, shall not be 
deemed to be a holder of office profit. 


A question however, arises as to why a different procedure 
has been adopted for the office of thè Vice President as compared 
with that of the President. This was explained by Dr. Ambedkar 11 
the constituent assembly, He said, “The President is the head of 
the state and his power extends both to the administration by the 
centre as well at the states. Consequently itis necessary in his 
election, that not only members of Parliament should play their 
part, but members of state legislature should havea vice ; but when 
we come the Vice President his normal functions are to preside 
over the Council of states. It is ona rare occasion and that too 
for a temporary period, that he may be called upon to assume the 
duties of President. That being so it does not seem necessary that 
the members of state legislature should be invited to take part in 
the election of the Vice President.’ 


The Vice President of India shall hold office for a term of five 
years from the date on which he joins office but he can resign from 
his office earlier, if he so likes. He can also be removed earlier, 
provided Rajya Sabha by a majority of votes of the members present 
and voting decides to remove him from his office. Such a resolution 
should also be agreed by the Lok Sabha. It is however, clearly 
provided that for such a resolution a clear fourteen days notice 
should be given by the members who intend to move such a resolu- 
tion. The Vice President shall continue to remain in his office 
even after the expiry of his term, unless his successor has joined. 
Since the Vice President can be removed by a resolution of the 
House, there is no system of impeachment as provided in the case 


of President. 
I Constituent Assemblies Debates, VII, p. 1001. 
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In the constitution there is no mention whether Vice President 
¥an immediately be re-elected after the expiry of his term or not. 
But Dr. Radha Krishnan held this office for two terms. This.in 
Practice means that the Vice President of India can hold office for 
at least two terms. Since then no Vice President has held office 
More than full one term. It implies that in India a convention is 


likely to develop that the Vice President shall at the most be re- 
elected for one more term 


In India also there is no convention that the Vice President 
will automatically become the President of I, 
high Office falls vacant. Thus Office of the 


Jatti, though Vice Presidents were not, step- 
ped into Rashtarpati Bhawan. Similarly Fakhruddin Ali Ahmed 
and present incumbent of the high office of the President were 


not the Vice Presidents, before they adorned the office ofthe 
President. 


If the office of the `Vicd President falls vacant due to any 
Teason, his successor will not. remain in office for the remaining 
term of five years but for A fyll term of 5 years from the date on 
which he enters into the office. On his election as Vice President 
like the President of India, he will be Tequired to take the following 
oath. © 


“LA.B. do Swear in the name of God 
Solemnly affirm 


that I will bear true faith and allegiance to the Constitution of Indi 
as by law established and J will abe ee 


faithfully disch 
which I am about to enter. y reatee theiduty, npon 


r ia. Constituti 
mendment Act Provided that his election sł aCe tad 
on the. ground that there 


» exercis, 
been held and Not before thar tS only when th 


Thirty Ninth Amendment Act passed -on EN 
Bobever, ences that election disputes shall not ben akisa by the 
preme ourt but shall enquired into and decided by ‘such 
authority and body and 1n such manner as may be provided for by 
and under the law to be passed by the Parliament. Validity of law 
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and decision of the authority or body which took the decision shalt 
not be valled in question in any court of Jaw. Forty Fourth Con- 
stitution Amendment Act again brought a change and it was pro- 
vided thatthe Supreme Court was competent to listen to all disputes 
arising out of the election of the President and Vice President of 
India and its decision shall be final. T 


The election of the Vice President of India has twice been 
challenged. In Sep‘ember 1969, H.V. Kamath, a Member of 
Parliament, challenged the election of Vice President G.S. Pathak 
on the plea that nomination papers of Dr...Shakheja, which were: 
réceived by the Returning Officer by post, were wrongly rejected. 
Justice S.M. Sikri, then held the election of the Vice President as 
valid saying that all such nomination papers should be presented in 
person either by the proposer or seconder, because otherwise many 
anamolies were likely to arise. 


In December 1969, election of Vice President V.V. Giri was 
challenged by a group of Members of Parliament on the plea that 
nomination papers of some of the candidates were wrongly rejected 
whereas those Of V.V. Giri were wrongly accepted. It was also 
alleged that bribery and corrupt means, including undue influence 
was exerted during the election by candidate to the office and also 
by his workers, Other issues which came up were whether Section 
21 of the Presidential and Vice. Presidential Act was in any way 
ultravires of the constitution and whether Rule 4 and Rule 6(3) (e) 
of the Rules infringed the ‘constitution. In other words, whether 
by these rules the government had exceeded its rule making power- 
The ‘arguments’ went of for about 9' months, but ultimately the 
court upheld the élection of the Vice President and petition, made 


on this behalf was réjected. 
FUNCTIONS OF THE VICE PRESIDENT 


_ The Vice President of India is éx-officio in chairman of the 
Rajya Sabha and in that capacity he pefforms all such functions 
which a Presiding Officer of the House is‘réquired to perform. He is 
to see. that theresis perfect decoram in the House aiid afl nisittess in 
the House is conducted in accordance. with the proyis “Of the 
Rules of Procedure and Conduct of Business?’ A’ pfesitfing “officer 
of the House he has no right to vote. The metnbers in ‘the. House 
can speak only with his permission und hë i$ fò seé that no member 
of the House unnecessarily holds the House to ransom. = 


As soon as office of the President of India falls vacant due to 
any reason, Vice President steps in and performs such duties and 
undertakes such responsibilities as are of the President of India. 
Under the constitution it is provided that such a vacancy should be 
filled in within a period cf 6 months. If the Vice President is 
elected as the President of India, then he shall hold office for a full 
term of 5 years and not for the unexpiied period of the term of the 
President, whose vacancy had fallen vecant. 
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Since no money bill can originate in the Rajya Sabha, there- 


fore, it is not his problem to decide whether a particular bill is 
money bill or not. 


On account of his very limited powers some of the critics have 
gone to extent of saying that like the Vice President ef the USA, 
the Vice President of India is also ‘His Superfluous Highness’, 
though there is some difference between the two. Whereas the 
Vice President of the U.S.A. when he gets into the office of the 
President, act as head of the state for the unexpired term -of the 
President, in the case of Vice President of India, he acts as Presi- 
dent only for a period of six months. Within this period new in- 
cumbent to the post must be elected. 


Then another difference between the two is that for the 
election of the Vice President of the U.S.A. there is an electoral 
college. The method of election of the Vice President in that 
country is the same. In additicn both candidates are expected to 
Possess the same qualifications.. But that is not the Position in 
India. The method of election of two posts is altogether different. 
Whereas in the election of President the states participate, in the 
case of Vice President there is no participation by ‘the states. In 
the. case of:President of India, it is said that he should possess. the 
Same qualifications as are essential for the membership of the Lok 
Sabha, whereas in the case of Vice President, the person con- 
cerned should be-eligible to become a member of the Rajya Sabha. 

Then there is 
President is concerned. 


mpeachment, in the same manner in which 


£ r an be removed. But that is not the 
case in India. Under the Indian Constitution of system of impeach- 


I As has been said in 
the case of the Vice. President of the U.S.A. mor e 
pbplies i the mae President of India, when it is sai Pint the ans 
ormef that “The occupant of that high offce is like ina 
Saneti fit. He is conscious of a'l thit goe OE EE 
in it.’ 


The Council of. Ministers 


India has adopted parliamentary form of government in which 
real power of goverance of, country is in the council of ministers, 
which is headed by Prime Minister. This system is based on 
English model where the Queen is the defecto and Prime Minister 
is the dejure head of the.state. The constitution fathers had two 
alternatives , before them about the form of government, 
namely parliamentary form as was in vogue in U.K. or the Presi- 
dential one as practiced in the USA. Since India was accustomed 
with the working of parliamentary institutions and much familiar 
to these, taking all the facts into consideration, India decided to 
have Parliamentary, rather than: Presidential form of the 
government. 


Art 74 of the constitution provides that there shall bea 
council of ministers with the Prime Minister as its head which. 
shall'aid'and- advice the:President in the discharge of his constitu- 
tional responsibilities. The constitution also provides that the 
courts of ‘law shall not inquire whether a particular advice was 
tendered to the President or not and whether such an advice was 
desirable or-undesirable. Of course, there was some controversy 
for some’time, as to.whether it was obligatory .on the part of the 
President to accept a particular advice or not, but constitution 
Forty Second and subsequent Forty Fourth Amendments have 
amply clarified the position.and the present is now bound by the 
advice of the council of ministers. É 


Though from the letters of the constitution it might appear 
that the functions of the council of ministers are-advisory, yet that 
is not so. Since in a parliamentary form of government there al- 
ways a gap between theory and practice, therefore, actual position is 
that all decisions are taken by the council of ministers, which is 
responsible to the Parliament. The President is in no way respons- 
ible to either House of Parliament for any wrong decision. 
FORMATION OF COUNCIL OF MINISTERS 


The constitution yrovides that there shall be a Prime 
Minister, who will’ be nomihated by the President who wil! in turn 
appoint'other ministers, who will form the council ‘of ministers. 
Of course technically the ministers too will be appointed by thé 
President, but on the advice of the Prime Minister. Each minister 
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must be a member of either House of Parliament at the time of 
his appointment, but in case he is not, he should become so within 
a period of six months. 


Though the President appoints the ministers, yet there is 
practically no choice with him but to appoint only such persons as 
ministers, who are recommended by the Prime Minister. í 


Of course the Prime Minister is quite free.to constitute his 
cabinet and the council of ministers in the way he likes, yet he is to 
act under certain restraints and various factors will have to be 
taken into consideration by him while selecting his team. He is to 
see that all regions of the country get proper representation. 
Though usually there is no difficulty: about it, yer sometimes 
problem arises when a particular political party sweeps at the polls 
but not in a particular part of the country. This is what 
happened in 1977, when Janta Party swept the polls in the north 
and east India, but had not much following in the south. It there- 
fore, created a problem of giving adequate representation to the 
south inthe cabinet, Needless to say that in the absence of such 
a representation there can be grudges and grouses and disintegrat- 
ing forces can come to the front. It is also to be seen that al. 
religions in the country are properly represented. Of course India is a 
secular state, but the fact remains that there are religious minorities 
in the country which can in no way be overlooked. If it is desired 
that these should significantly contribute in national growth, and 
development, it is equally essential that these should be equal 
participants in the cabinet. 


Then another constraint on the Prime Minister is that at ithe 
time of cabinet formation the women get adequate and proper 
representation. India is still a caste ridden society. and the Prime 
Minister is to ensure that members of the scheduled castes and 
scheduled tribes get proper representation, both in the cabinet. and 
council of ministers. 


But a serious problem in cabinet formation comes from with- 
in the party. In each political party there are factions ‘and there 
are also regional leaders who command some following. There are 
very. active political workers, who have certain aspirations. They 
wish to be included in the cabinet and wish to hold ministerial 
berths. It is very difficult to satisfy all ofthem. But the danger 1S 
that,in.case they are not satisfied then they might defect. „Their 
position becomes strong-when numerically they are ina position. to 
become a majority. by aligning, themselves with the 1oPp Oe h eck 
resulting in the downfall of the government. “In order to check 
defections it is essentiat that the factions in thé’party: should be 
kept satisfied to the extent possible. 7 

Then there are certain pressure groups also in the country. It. 
is of course most. desirable that extraneous pressure. groups are 
not allowed to play their part in cabinet formation, but some times 
their pressure is so weighty that these also find a place in the cabi- 
net. 
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It is prerogative of the Prime Minister to distribute portfolios 
among his cabinet colleagues. Sometimes this also causes serious 
problems because all those who matter in the party wish that they 
should be given more important portfolio than the others, Some 
of the important portfolios include External Affairs, Home, Finance, 
Defence, Railways etc. While allocating portfolios Prime Minister 
is to take some facts into consideration. He is to see that ail those 
ministers who held some portfolio earlier and were again being 
inducted into the cabinet should preferably be given the same old 
portfolio because, they have got some experience of working of 
that department.. Then the Prime Minister is also to take into 
consideration the wishes and preferences of the person going to be 
allocated a portfolio. It is also to be seen whether he has capacity 
and necessary talent to handle the portfolio. For the Prime 
Minister some difficulty arises when two senior, trusted and in- 
fluential persons want the sam: portfolio. In that case he is to use his’ 
tact and ability. The situation becomes difficult for the Prime 
Minister, when in the party there is not much of homogeneity, as it 
happened with the Janta- Party in 1977, when Prime Minister 
Morarji Desai was placed in a difficult situation both at the time 
of formation of cabinet and alloction or portfolios. The problems 
were so serious that he could not expand his cabinet even 
once. 


CABINET AND COUNCIL OF MINISTERS 


Sometimes there is some confusion between the cabinet and 
the council of ministers. As already pointed out cabinet form of 
government has been borrowed in India, from England, where also 
such a distinction obtains. In the government there are some very 
important departments or which are hence forth to be treated as 
important in View of changed national and international situation 
e.g. petroleum and chemicals, steel, planning etc. These depart- 
ments are to be put in charge of senior party people or in the 
charge of those who are trusted people of the Prime Minister and of 
whom it is expected that though not formally party members shall 
be co-operative and useful in carrying forward policies and pro- 
grammes of the party. They are given cabinet rank and are known 
as members of the cabinet. In India there have been several ins- 
tances when important cabinet portfolios were hold by non-Con- 
gress men such as Dr. Shyam Prasad Mukerjee, Dr. B. R. 
Ambedkar, C. D. Deshmukh, VY. K. R. V. Rao, D. P. Dhar, M. C. 
Chagla etc. to quote a few examples. 


Next then come ministers of state. In the government there 
are some departments which are comparatively less important, 
though quite significant. Similarly in the party there -are quite a 
few persons who are important but not very important so to say. 
Such persons are given independent charge of one such department, 
so that they independently handle a separate portfolio and are in a 
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position to show their worth and talent. With the passage of time 
they are given berth in the cabinet. Such ministers are invited in 
‘the cabinet meetings only when the working of their departments 
‘is under consideration. Quite often a minister of state is also put 
under the charge of cabinet, minister when the work in the ministry 
is too heavy to be handled by a single minister and it is felt that 
a comparatively senior person should assist the cabinet minister 
in the discharge of his duties. Usually Home, Defence, Finance, 
Railways etc. have even more than one state minister, in addition 
to the minister of the cabinet rank. 


Next then come the deputy ministers. They are compara- 
tively junior persons and are not given the charge of any indepen- 
dent ministry. They are put under the charge of either minister 
ofthe cabinet rank or that of the State, so that they can get 


Proper training and after gaining experience their services can be 
used in a better way. 


Whereas the ministers of all the three categories combined 
together form the council of minister, the ministers of the cabinet 
rank form the cabinet. In other words, whereas the cabinet is a 
small body, the council of ministers is a much bigger body. Itis 
evident from the fact that after the first general elections when 
government was formed there were 15 cabinet members, four 
Ministers of state and deputy ministers, In 1956 the situation 
changed and “there were 16 cabinet Ministers, ministers of 
state and 12 deputy ministers. In 1962 there was 18 cabinet 
Ministers, 12 ministers of state and 22 deputy ministers, in ad- 
dition to 7 Parliamentary secretaries. In 1979 when Janta Govern- 
ment resigned, there was only two tier Ministry consisting of the 
cabinet ministers and the ministers of the state. At that time 
there were 19 ministers of former and i7 of later category. 
Dué to internal party feuds it became difficult to expand the 
cabinet. 


There is no, fixed strength of the council of ministers in the 
constitution. {t is however, preferred that the total strength of the 
Council of ministers should not exceed 1/10 of the total strength of 
the House. It is so felt on account of two important reasons. 
Firstly that otherwise administrative expenditure will become tco 
heavy, because each ‘minister is to be provided several facilities and 
infrastructure. But second important reason is that the Prime 
Minister/Chief Minister shall not bein a position to unnecessarily 
go on expanding his cabinet and thus try to use ministerial berth as 
an inducement for winning dissatisfied elements for strengthening 
his own position. 


Though as ‘compared with the council of ministers, the 
cabinet is a small body, yet in many cases it is felt that it is also an 
unwieldy body to take any effective and quick decisions. Moreove-, 
the Prime Minister some times feels that it shall not be expedient 
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for him to disclose his mind on some far reaching political issues 
jn the presence of all his cabinet colleagues. Itis also feared that 
in the presence of so many persons, if a secret is disclosed that can 
also travel outside the cabinet and the very purpose of taking guick 
and sudden decisions is lost. Therefore, usually a Prime Minister 
has three or four trusted colleagues in whom he can lay faith and 
discuss every political problem. This has ccnie to be called as 
inner cabinet or sometime as ‘Kitchen Cabinet’ where decisions are 
just cooked and placed before the cabinet or council of minister 
for its approval. So far every Prime Ministers in India used to have 
his inner cabinet.. Prime Minister Nehru, used to frequently con- 
sult Sardar Vallabh Bhai Patel and at times in his inner cabinet 
were Rafi Ahmed Kidwai, Maulana Abdul KalamAzad, Lal Bahadur 
Shastri, C.D. Deshmukh and 30 on. When Lal Bahadur Shastri 
became Prime Minister of India, he laid much reliance on Y. B. 
Chavan, G. L. Nanda and S. Swaran Singh. Smt. Indra Gandhi 
continuously held the office of the Prime Minister for about llyears 
before she was ousted from power in 1977: During this long 
period there were splits in the party as well, with the result that 
there were changes in the cabinet and the Prime Minister had to 
shift her reliance on cabinet personnel from time to time. In her 
inner cabinet at times were persons like Y. B. Chavan, Uma 
Shankar Dixit, Fakhruddin Ali Ahmed, Dr. Karan Singh and so 
on. Inner cabinet is thus a circle within a circle. 

Salaries and allowances of the members of council of minis- 
ters are fixed by an Act of Parliament. Each minister, before he 
however, takes charge of his office is required to take an oath by 
which he promises to maintain secrecy and uphold sovereignty and 
integrity of India. The oath of secrecy says : 

c do swear in the name of God 

pes Solemnly afirm that 


I will bear true faith and allegiance to the constitution of 
India as by law established, that I will uphold sovereignty and 
integrity of India, that I will faithfully and conscientiously . 
discharge my duties asa minister for the union and that I 
will do right to all people in accordance with the constitution 
and the law without fear or favour, affection or ill will. 

“J, AB. do swear in the name of God 

$ Solemnly affirm 

or I will not directly indirectly communicate or reveal to any 
person or persons any matter which shall be brought under my 
consideration or shall become known to me as a minister for 
the union except as may be required for the due discharge of 
my dyties as such minister.” 


WORKING PRINCIPLES OF THE CABINET SYSTEM 
IN INDIA 


In India cabinet system of government has been borrowed 
from Ingland and as such by and lare the cabicet werks on the 


that 
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same principles, as are followed in England. But before discussing 
these principles it need be remembered that in India the work of 
the cabinet and that of the inner cabinet has very greatly increased. 
and day by day it is much increasing. ` It is due to several Teasons. 
Legislative work on the whole in the country has very much increa- 
sed and inspite of the fact: that the cabinet meetings are very 
frequently held still much is to be left for delegated Jegislatioń. 
Then international situations and conditions are so fastly changing 
that it is very difficult to keep pace with these. Every such change 
in any part of the globe increases the volume of the work of the 
cabinet, as that requires keeping a very close eye on the situation 
atall times, because situation can become explosive at any time. 
Then the problem is at home front. India is vast country and there 
is some problem or the other in ohe part of the country or another.. 
Tne central cahinet is expected to keep an eye on the situation and 
ensure that trouble is brought under control at the earliest. 


Responsibility of the cabinet goes on increasing, as it decides. 
to take over the administration of any state on account of constitu- 
tional break down or any other reason. Next important cause 
Tesponsible for increased work load is that more and more industries. 
are being nationalised and the work in the public sector on the one 
hand, and expansion of public sector instead of private sector on 
the other has put a burden on. the cabinet. Since in India there is 


fronts are very sensitive, therefore, these need not be discussed in 
the meetings of the council of ministers, because these can create 
Some sort of misunderstanding in the outside world. 


These days the system of cabinet committees has been evolved 
to reduce the work of the cabinet as a whole. A problem which 
concerns the cabinet js first of all discussed in the committee and 
after some view point has emerged. it is then broupht before the 
Cabinet as a whole, It usually depends on the personality of the 
minister in getting the decision of the committees approved from 
the, cabinet-and the Parliament. The system saves a lot of time of 
the cabinet, which otherwise would have been taken by way of 
discussion without arriving at any decision. Some of the 
important cabinet committecs are Political Affairs Committee ; 


Iconomic Affairs Committee ; Defence Affairs Committee and so 
on. ; 


WORKING PRINCIPLES OF COUNCILS OF MINISTERS 
A5 rzards the working principles of the council of ministers, 
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the first and foremost principle is the leadership of Prime Minister. 
All his colleagues in the council of minister must accept his leader- 
ship and that too without any reservation. If some one in the cabinet 
or council of ministers does not feel like accepting his leadership, 
the only way left for the minister concerned is to gracefully leave 
his ministerial job, because there are several other ways open to the 
Prime Minister to shunt him out of the council of ministers - His 
resignation can be called, he can be given a minor portfolio, which 
he might not like to handle and thus leave the cabinet on his own, 
the can be sacked by the President on the recommendations of the 
Prime Minister.and so on. 


Then another basic principle is that of joint and collective 
responsibility. The council of ministers asa whole is responsible 
to the Lok Sabha. If an action of any minister is appreciated, 
that is a credit point for the whole cabinet, and if there is mounting 
criticism on the working of any ministry for that the music is to be 
faced by the government as a whole. “A vote of no confidence in 
the Lok Sabha against a particular minister is to be treated asa 
vote of no confidence against the whole council of ministers. So 
the basic principle is that the cabinet sinks and swims together. All 
will come to power together and go out of that collectively. 3 


Then another basic principle is that of cabinet solidarity. It 
means that the cabinet works as a team. All major policy 
issues are decided by the cabinet, before these are brought before 
the House. It is open to every minister to express his view point, 
when discussions behind the doors are going on. He has every 
right to differ and disagree. It is another thing whether his view 
point has been appreciated or not. But once the decision has been 
taken, the whole cabinet should speak with one voice. No minister 
can express his view point on any issue on which cabinet has taken 
a decision, in a voice which is not that of the cabinet. very 
minister in the Lok Sabha must leave an impression that the 
cabinet is a solid body. In India there have been several instances 
when the ministers resigned on account of their view point not 
being accepted by the cabinet. M.C: Chagla resigned because he 
felt that the cabinet was not appreciating his view point on educa- 
tional policy. C.D. Deshmukh also resigned due to his differences 
with the cabinet. In 1974 Prime Minister Indira Gandhi, dismissed 
the-then minister of state in the Ministry of Works and Housing, 
Mohan Dharia because he was openly giving ventto his views on 
several important policy issues which were not in keeping with the 
policy decisions taken by the government asa whole. Similarly 
Prime Minister Morarji Desai called for the resignation of his Home 
Minister Charan Singh when the later characterised the cabinet as a 
pack of important with toe cabinet persons and voiced his grie- 
vances on dealing with the then ex-P.M. Smt. Indira Gandhi. The 
examples can be multiplied when ministers in the central cabinet 
as well as in the states resigned from the ministries, on acccurt 
of their differences. 
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„~. Then cabinet system in India works on the principle that 
ultimate responsibility for all failures is that of the political exe- 
cutive and not of the permanent executive In India there is a 
permanent -executive which aids and advises political executive 
in the formulation of policies and programmes. But policy guide- 
lines are given by the political executive. In case any policy fails 
the responsibility ultimately is that of the minister concerned which 
heads the department and not that of the secretary, who acted 
behind the scene only. In India, La) Bahadur Shastri resigned as 
Railway Minister, when there was a serious railway accident neat 
Mughal Sarai on grounds of moral responsibilities. V.K. Krishna 
Menon resigned as Defence Minister, after India’s debacle in war 
against China and T.T. Krishnamachari resigned as Finance Minis- 
ter, after Mundra Deal with LIC came to light. Similarly G.L. 
Nanda resigned as Home Minister when demonstrators demanding 
ban on cow slaughter were mishandled by the police. Of course 
no minister was directly involved, in any of the affair mentioned 
above but did not hesitate to resign simply because not he but his 
permanent executive was responsible for creating this situation. 


Then as in all countries which have parlia ary form of 
government the head of the state is just a Somna heed and real 
power and authority is vested in the defacto head, i.e. the Prime 
Minister. In India President has practically to act on the advice 
of the council of ministers. He does not attend the session of the 
House. On the other hand, the Prime Minister and cabinet 
colleagues are always present in the House. They initiate alb 
Important measures and ensure that these get through. They 
defend policies and programmes of the government and ensure that 
Policy decisions once taken and approved by the House are imple- 
mented. There is thus combination of legislative and executive 
powers. Though every thing is done in the name of the President. 
yet he is only titular head. As is the feature of the pirliamentary 
form of government, there is a wide gap between theory and prac- 
tice in India. What has been said in the constitution is not prac- 
ticed in actual operation. A reading of the constitution will leave 
an impression that the President of India is much more powerful 
than may dictators of the world, though in actual practice he does 
Not exercise on his own, any power vested in him by the cons- 
titution. 


FUNCTIONS OF THE CABINET 


In India, as already pointed out, cabinet and council of 
minister is required to perform very many functions and these are 
increasing day by day ; particularly in the case of cabinet, the work 
load has much increased and it is being lightened by the device 0 
committees of the cabinet. Every cabinet in a parliamentary form of 
government is to ‘perform executive, legislative, financial, judicial 
ard many other types of functions these days. 
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Each cabinet minister is head of a department. It is his duty 
and responsibility to see that decisions taken by the Parliament are 
immediately implemented and too that in the right spirit. In fact exe. 
cutive infuses blood and skeleton in the decisions of the legislature 
As executive head a minister is to ensure that there is proper co-or- 
dination and co-operation at different levels in the official heirarchy 
of his department. He is to see that the work of the Ministry does 
not receive any set back for want of proper guidance. Not only 
this, but since the whole government works as a co-ordinated whole 
therefore, it is also his responsibility to see that work of different 
department is properly co-ordinated. Then as executive head of 
his department he is to advice the President, through, of course, his 
Prime Minister, on all important appointments. He should ensure 
that all available jobs are properly filled and persons of high stand- 
ing and sound knowledge and integrity man the jobs. Thus he 
should rise above narrow considerations of nepotism and 
favouritism. 


Cabinet as a body makes all high appointments including 
those of the Ambassadors, High Commissioners, Chairman and 
Members of the Union Public Service Commission, Comptroller 
and Auditor General of India etc. In addition, from time to time 
the government appoints certain commissions. The cabinet also 
approves and appoints the chairmen and members of these com- 
missions. Under the constitution it is the responsibility of the 
President to appoint Governors of the states. The cabinet appoints 
them, though formally their names are announced by the President. 
Similarly the Chiefs of the Army, Navy and Air Force are appointed 
by the cabinet and so is the case with the appointment of Chief 
Justice of India and Judge of the Supreme Court. 


Like the responsibilities in the field of executive, the cabinet 
has a lot of work to do in the legislative field and its responsibitities 
inthis field are quite vast. The members of the cabinet and 
council of ministers are the members of either House of Parlia- 
ment. It is their responsibility to see that Parliament meets at the 
most suitable time and the work of the House is so conducted that 
it remains busy throughout the session. The cabinet initiates all 
important legislative measures in the House. ,It ensures that all 
outdated Acts are removed from the Statute Book and those which 
need to be modified in the light of experience gained are modified. 
Similarly each minister brings forward and pilots bills which his 
department needs. He is to ensure that all the Bills in'tiated by 
him are passed and if during the course of debate there is criticism 
on the working of his department that is fully replied and the 
critics are well satisfied. In case some ordinances have been issued 
during inter-session period, he is also to get these approved so that 
these become the law cf the land. During the course of debate 
opp sition members make some criticism and also give some sug- 
gestions, Similarly some members of the House who’ are not 
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members of council of ministers also bring forward certain 
bills. The cabinet decides how far the suggestions made can 
be accepted and bills initiated by private members are to get the 
approval of the government and also its support. In fact without 
the approval or such a support, no bill can be passed. 
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plan po!icies and guidelines. Without its approval, the plan is not 
finally approved. The members ofthe Planning Commission are 
also appointed by the cabinet. 


_ Council of minister in India, also decides about the imposi- 
tion of President’s rule inthe stateand also duration of that 
tule. It is important because during such a period, real power 
and authority about the governance of state is vested in the hands 
of the central government, which in effect means the council of 
ministers. 


Similarly the council of ministers decides about the time and 
duration of emergency, both internal and external. Needless to 
say that during this period Fundamental Rights of the people are 
Suspended and for all practical purposes federal structure of the 
country turns out to be unitary. 


| PRESIDENT AND COUNCIL OF MINISTERS 


\ Before the passing of the Forty Second Constitution Amend- 
ment Act it was not clear whether it was binding for the President to 
accept the advice of the council of ministers or not.The Amendment 
Act made it compulsory for the President to act on the advice of the 
council of ministers, though there was wide criticism that this should 
have been left to the conventions and not specified in the consti- 
tution. Forty Fourth Constitution Amendment Act has changed 
the situation a bit. Now the President can request the council 
of ministers to reconsider the advice and if the former again 
„advises the later on the earlier lines then the President will have to 
accept the advice. Any minister of the council of minister can inform 
him about the decision of his minisiry on any particular measure, 
but the President has every right to suggest that the matter should 
be placed before the council of ministers whose approval should be 
sought. Under the constitution the council of ministers, including 
the Prime Minister, hold office during the pleasure of the President. 
In other words the President can appointed or dismiss or remove 
any minister at his discretion. But in actual practice the President 
is bound to invite only the leader of the majority party to form the 
government. He is only to appoint those persons as. ministers 
whose name are recommended by the Prime Minister. The 
ministers hold office, not during the pleasure of the President but 
that of the House. As long as the party enjoys the confidence bf 
the House. and .the Prime Minister is willing to keep a person in 
the council of ministers, the President has no other alternative but 
not to disturb the existing arrangement. Of course President’s dis- 
cretion to some extent arises when there is no single political party 
in the Lok Sabha with a clear cut majority and the President can 
athis discretion invitea person who, in his opinion, shall be ina 
POsition to form government. After political instability that came in 
the country in 1979, after the fall of Janta Government there were 
Some speculations that at the centre also era of coalition - govern- 
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ments will usher and that will give the President an Opportunity to- 
use his discretionary powers. But after 1980 elections the electo- 
tates returned Congress (I) with massive Majority in the Lok Sabha 
and this fear has now been eliminated. 


It is however, the duty of the council of ministers to keep the 
President informed of its decisions, Since in India there is the- 
system of joint and collective Tesponsibility, therefore, what the 
President is supposed to know is the decision of the council of 
ministers as a whole. He is not bound to accept the advice of any 
single minister. The decisions of the council of ministers are of 
course communicated to him through the Prime Minister. 


COUNCIL OF MINISTERS AND THE PARLIAMENT 


_ The council of ministers has very clo 
Parliament. Fach member of the council 
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themselves, As active members of the House they are to pilot all 
legislative „and other. measures, No minister can take the plea 
that a particular measure Could not be taken because there was no 
legislative authority behind that. Itis the Tesponsbility of the 
Minister to get the bills passed and see that the work of his depart- 
ment runs smoothly. 


The parliament in turn controls t 
several ways. It checks its activities by putting questions, rejecting. 
the bills initiated by the minister, by way of moving adjournment 
y by moving a vote of no confidence against 
the government.. In the history of Indian Parliament several times 
votes of no confidence were moved against the council of 
ministers, but it was only in 1979 that for the time such a motion 
was carried out. This time the motion was moved by tie lea ‘er 
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council of ministers however, in effect means, exposing the weak- 
nesses of the government in the house for the consumption of the 
electorates, because as long as the party enjoys the majority and is 
solidly behind the government, moying of such a motion is ritual 
and a routine exercise. It also provides an opportunity to the 
government to defend its policies and programmes. 


But a vote of no confidence against the government can also 
have its own repercussions, because if the government feels that it 
is likely to be defeated on the floor of the House, then instead of 
resigning, it may request the President to dissolve the House. This 
is what happened in 1979, when the then Prime Minister Charan 
Singh, knowing that Congress (I) had withdrawn its support from 
the government and that was not likely to survive, he not only him- 
self resigned, but also advised the President to dissolve the house. As — 
we know that whereas every general election puts heavy economic 
burden on the country, many members of the dissolved House might 
not get re-elected. Jn 1979 when the Hotse was last dissolved, Lok 
Dal and Congress (U) was in power at the centre. Immediately be- 
fore that Janta Party was in power. But in 1980 when elections were 
again held, many stalwards of these parties could not get themselves. 
elected and their constituencies returned Congress (1) candidates: 
Dissolution of the House has also assumed greater significance, be- 
cause those members of the House who complete 5 years as a 
member of parliament are entitled to pension for whole life. In 
case the House is dissolved earlier than this period, which js nor~ 
A Lor Saphantnen the members loss their pensionory 

, which is no less a lose. rliament. 
because that is for the whole life. monary toeo i 


But in its relation with the parliament, the executive need 
fear only when the party is indisciplined or when some of the 
factions or groups in the party try to be indisciplined. As long as 
the party is disciplined, it need not fear from the House. 


TRANSACTION OF BUSINESS IN THE GOVERNMENT 


Art. 77 of the constitution deals with the transaction of busi- 
ness of the government. According to this Article of the constitu- 
tion all executive actions of the government shall be taken in the 
name of the President and may be authenticated as specified in the 
rules to be so made by him. It is also provided that the validity of 
an order or instrument which is so authenticated shall not be called 
in question on the ground that that was not an order or instrument 
made or executed by the President. It is also the responsibility of 
the President to make rules for more convenient transaction of 
the business of the government and for the allocation of 
portfolios among the ministers. It however, does not prevent courts 
from inquiring into the correctness of recitals contained in an 
order or instrument. Similarly. it also does not prevent a person 
from challenging orders of the government as being bad or invalid 
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or ultra yires. In the case of Shamsher Singh Vs. the State of Punjab 
C.J. Ray observed that decision of any minister or officer under rule 
of business made under any of the two Articles 77(3) and 166(3) is 
the decision of the President or Governor respectively.” In the 
words of D.K. Singh, “The theory that only the President or the 


‘Governor is personally to exercise pleasure of dismissing or 
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‘In 1962 T.T. Krishnamachari was offered ministerial post, but he 
refused to join the cabinet unless he was given finance portfolio. 
In April, 1962 it was publically announced that. Manubhai Shah 
was going to join central cabinet, but he refused to join it unless 
he was made a minister of the cabinet rank. In 1963, the then Food 
Minister S.K. Patil decided to quite the central cabinet rather than 
leaving his portfolio and accepting the new portfolio as Railway 
Minister. In 1969 Prime Minister Indra Gandhi wanted to change 
‘the portfolio of then Deputy Prime Minister Morarji Desai, for 
which the later was not prepared with the result that he decided to 
quit the cabinet. Then in 1977 when Prime Minister Morarji 
Desai sought the resignation of the Home Minister Charan Singh, 
there was considerable pressure on the Prime Minister that ousted 
Home Minister should be taken back in the cabinet. He bowed to 
pressure but only on one condition that Home portfolio will not be 
givéf. back to Charan Singh: There was considerable political 
activity and strains within the:party and -ultimately Charan Singh 
was persuaded by his party colleages to join the central cabinet as 
Finance and not as Home Minister. 


Then another problem in India has been the personality of 
the ministers. Of course‘ the Prime Minister has unrestricted free- 
dom of choosing his colleagues. But stillin India, there have all 
along certain heavy political weights, who have been finding berth 
in the cabinet. Evenif in some cases their inclusion would not 
have been very much cherished but still their induction in the 
cabinet was always a foregone conclusior e.g. the persons like 
Maulana Abdul Kalam Azad, Sardar Vallabh Bhai Patel, Fakhr- 
uddin Ali Ahmed, Rafi Ahmed Kidwai, Jagjivan Ram, Morarji 
Desai, Y.B. Chavan and Sardar Swaran Singh to quote just few 
examples. Even such popular and powerful Prime Minister as Pt. 
Jawaharlal Nehru could relieve some of the senior party colleagues 
from the central cabinet under Kamraj Plan and not otherwise. 


Still another problem connected with the council of minister is 
internal groupism . Each sernior minister will be interested that in 
the cabinet and council of ministers he should have as many of his 
camp followers as possibly he-can have. This will always give him 
an edge over other ministers. In case there is any difficult situation, 
with the help of his supporters, such a minister shall always be in 
a better position to bargain, as compared with others. 


CABINET SYSTEM IN INDIA AND ENGLAND 


India has borrowed cabinet system of government from 
England. But in some respects the two systems are somewhat 
different. In England it is no where provided that the council of 
ministers shall be responsible to the House of Commons. But in 
India it is provided in the constitution itself that the council of 
minister shall be responsible to the Lok Sabha and shall remain in 
office, as long as it is enjoys the confidence of that House. Then 
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another difference between the two is that in England it is provided 
that-a cabinet minister shall attend the House to which he belongs. 
But in India this is not the situation. A minister can attend either 
House of Parliament and fully. participate in the debates of that 
House. It fact he is supposed to defend the polices of his govern- 
ment in the House and reply to all the questions which are put 
to him. 


Both in England and India there is a provision that a minister 
must belong to either House of Parliament. In case he is not at the 
time of taking the oath of his office he should become so within.a 
period of 6 months otherwise he will cease to be a minister. But 
in England there have been instances where a person has remained 
in office for a period of more than 6 months without being a mem- 
ber of either the House of Commons or the House of Lords e.g. 
General Smuts, A. G. Boscawen and Ramsay Macdonald, 
But in India so far there has not been even a single instance, where 
@.ministerial post has been held by a person without remaining a 
member of either House of Parliament for more than 6 months. 


But inspite of these differences the position of the cabinet in 
both the countries remains, as Ramsay Muir once said, that it was 
. steering wheel of the ship of the state or as Sir John Mariott once 
remarked the pivot round which whole political machinery revolves 
or as Walter Bagehot once opined, ‘The hyphen that joins the buckle 
that fastens the executive and legislative departments together.’ 


But what is the real relation of a minister of the council of 
ministers with the Prime Minister is another important study. It 
depends in fact on the personality of the Prime Minister. If the 
incumbent of this office has towering personality with a strong hold 
on the party, his ministers will just listen to him with reverence 
and regard and will also ensure that by their conduct and behaviour 
they do not annoy their leader. On the other hands, if the Prime 
Minister is weak his cabinet colleagues will try to exert themselves 
and ensure that in the government Policy decisions are taken 
according to their wishes. Butia all situations, Prime Minister 
_being the leader of the council of ministers will always have a com- 
manding position. 


13 


The Prime Minister 


Prime Minister is the real head of the state in India and key 
stone of cabinet arch. He is the real authority in the country and 
in the political field his position is so supreme that he has no other 
parallel. “As long as he enjoys the confidence of majority of his 

arty colleagues in the Lok Sabha he need not fear, much less care 
‘or the criticism which. may be made against his policies and 
programmes outside the parliament. All that he is to see .is that 
he has‘full'grip ovér his party colleagues at all forums and convince 
them of the righteousness of his policies. If possible ue should 
create an image that the party is surviving because of his 
personality, policies and programmes. Whether he is first among 
the equals or much above his cabinet colleagues, of course, 
depends on the individuality and personality of the Prime Minister. 
But gradually the Prime Minister is gaining in his position and all 
over the world where there is parliamentary form of government, 
the personality of the Prime Minister helps in shaping the future 
of the nation and as such the theory of Primus inter Pares is 
proving to be outdated and the theory of supra ministerial power 
of the Prime Minister is gaining more and more strength. During 
the post war period the position of the Prime minister in England 
and after independence that of his counterpart in India has so 
much increased that today the parliament, the council of ministers 
and even the cabinet colleagues look towards him for initiative and 
guidance. 


PRIME MINISTER IN INDIAN CONSTITUTION: 


Under the Indian constitution there is a specific provision 
for the Prime Minister and as such it is not an informal institution, 
as used to be the case in England for a very long time. In fact in 
the constitution assembly there was a great deal of discussion 
whether India should have a parliamentary or presidential form of 
government, but ultimately the decision went in favour of the 
former, taking into consideration basic fact that India was familiar 
with the working of parliamentary institutions as these obtained in 
England and also that presidential system of government had 
leanings towards dictatorship. 


Art 78 of the constitution provides that there shall bea 
Prime Minister in India-and it shall be his duty to communicate to 
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or were likely to co-operate with those who were his chal'engers. 
His death on 27th May, 1964 created a new position. 


The party bosses had all along remained under the control of 
Prime Minister Nehru who was both the leader of the government 
as well as that the party. Now that heavy political weight had been 
lifted, they wanted to play their role and decided to put some 
person in position as Prime Minister, who was a light political weight 
so that he could remain under the domination of party president 
and heirarchy and look to them both for guidance and strength. 
The main contestants for the Prime Ministership at that time were 
Morarji Desai and Lal Bahadur Shastri. There was every hope 
that on this issue the party will be centainly divided. But party 
president and his associates, known as ‘Syndicate’ controlled the 
situation aud managed to bring a light political weight, Lal Bahadur 
Shastri, as Prime Minister in preference to Morarji Desai, who was 
considered to be a heavy political weight. 


But once elevated to the office this weak physique Prime 
Minister proved to be very strong and powerful person. He soon 
controlled the situation and began to run the show without caring 
for political bosses. In Indo-Pakistan undeclared war in September, 
1965 he showed supreme courage and became undisputed leader of 
Indian masses. But that apart his elevation to the Prime Minister- 
ship proved that a person could become Prime Minister with the 
backing of those who mattered in the party and that he owes much 
not Only to the legislatures but to the party. 


Shastri died on 10 January, 1966, at Tashkant and again the 
question of selecting his successor arose. This time the main con- 
testants in the field were Morarji Desai and Smt. Indra Gandhi. 
Syndicate headed by Party President Kamraj, decided to support 
Smt. Indra Gandhi, who they thought would prove a light political 
weight. In 1964 consensus formula had been adopted, but tbis 
time Morarji was not prepared to accept that. He, in fact, addressed 
a letter to all Congress Members of Parliament in which he made 
it amply clear that it was the right of every member of Congress 
Parliamentary Party to contest the election of leadership of the 
party. One significant feature of this election was that state chief 
ministers also tried to put their pressures and play their role in the 
election of the Prime Minister. Smt. Indra Gandhi was elected 
as Prime Minister by a big margin of 355 votes in her favour and 
169 votes against. It was hoped that she would work under the 
influence of party leadership, being then politically less experienced. 


But the hopes of party bosses again got belied, when she 
began to work as effective Prime Minister, without much caring for 
those who wanted to impose themselves on her. She included 
several new faces in her first cabinet, much against the wishes of 
the party bosses over some names, particywanly those of Ashok 
Mehta and G.S. Pathak. Conflict between Aë party and the 
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Prime Minister gradually came to the surface. At its Jaipur Session 
held in february, 1966, party passed a resolution condemning 
government’s food distribution policy. In turn in June 1966, 
Prime Min'ster devalued rupee without consulting Party President 
Kamraj, who exressed displeasure over this measure, which Prime 
Minister took without consulting him In turn the party refused 
to give ticket for contesting elections to V.K. Krishna Menon, 
which Peime Minister very much wanted and was amply clear that 
the later wanted the former to be returned to the Lok Sabha. 


FOURTH LOK ASBHA ELECTION AND AFTER 


Then came fourth general elections which proved very critical 
for the Congress party. The party lost very heavily not at the 
centre but as well as in the states. In many states it was not even 
in a position to form ministries, where opposition parties in the 
nam: of Samyukta Vidhayak Dal and United Front formed the 
government. Many important Congress leaders lost at the polls 
and there were wide spread rumours that some of the prominent 
Congress men might even join the opposition. Finding the time 
appropriate, Morarji Desai again decided to contest parliamentary 
leadership post. This time Young Turks sided with Mrs. Gandhi 
whereas old and stalwards sided with Desai. There were visible 
signs thatin the struggle for supremacy between the party and the 
government former will get divided. In order to save the situation 
party bosses again came forward with the idea that Mrs. Gandhi 
should continue to remain as the Prime Minister of the country, 
whereas Morarji Desai will become the Deputy Prime Minister. 
He will be given th: important portfolio of Finance. In this way 
a compromise formula was arrived at, but that was not of lasting 
duration. Morarji Desai could not reconcile himself to the situ- 
ation in which for the third time he was not allowed to become the 
Prime Minister of the country by party bosses. 


The struggle between the Prime Minister and the party took 
a new turn in 1969, when the so called syndicate group got angry 
with Mrs. Gandhi both on account of failure of government policies 
and Prime Minister’s attitude towards them. They now decided 
to side with Desai. There were angry exchange of views between 
the purty bosses and |Prime Minister group, as a result of which 
the pariy got divided. The Piime Minister declared that her Finance 
Minister, Desai was standing on the way of her progressive policies, 
including that of Bank nationalisation, Without consulting party 
and the Finance Minister she reiieved Desai of her portfolio, 
though offered him to continue as Deputy Prime Minister, without 
that portfolio. Desai resigaed in protest. The split was complete. 
Motions were moved against her by the Congress(O) expressing no 
confidence in her government, but she survived every such motion 
wit) the co-operation of CP], DMK and PSP groups in the Lok 
Sabha. It was at this difficult time that in December 1970 she got 
a Sabha dissolved and new elections were held in the couatry 
in 7 
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This time she gave the slogan of ‘Gribi Hatao’, i.e. remove 
poverty. This was very attractive and appealing slogan. There 
was every possibility of Prime Min ster’s losing heavily at the polls, 
because of old stalwards b2ing opposed to her. But all hopes were 
belied when as a result of the polls her party got absolute majority 
at the polls. It was believed that this victory was exclisively due 
to her own personality. Subsequently when elections for the state 
assemblies were held, her party again got absolute majority almost 
all over India. This very much enhanced her prestige. This victory 
almost ended party government conflict because she was accepted 
as undisputable leader of both the government and the party. She 
now began to name the state chief ministers and in many cases 
she was fully authorised to select candidates for contesting elections 
as and when necessity arose. No chief minister could now stay in 
Office after developing difference with the Prime Minister, In 
1972 M.M. Choudhry had to resign on account of his differences 
with the Prime Minister and he was succeeded by Sarat Chand 
Sinha who was favoured by her. In 1973 she nominated J. Vengal 
Rao, as Chief Minister of Andhra Pradesh, when two factions 
within the party could not reconcile their differences. In Haryana 
she nominated B.D. Gupta for Chief Minister’s post, after Bansi 
Lal was inducted in the Union Cabinet as Minister. In this connec- 
tion it may be mentioned that Bansi Lal being in good books of 
Prime Minister continued to remain as state chief minister inspite 
of the fact that many MLAs of the state were against him and had 
levied serious charges against his government. Similarly in Hima- 
chal Pradesh all efforts to dislodge chief minister Y.S. Parmar 
failed because he was the man of the Prime Minister. In 1975 H.N. 
Bahuguna lost the confidence of the Prime Minister with the result 
that he had to lose chief ministership of U.P. 


In fact her grip over party organs like the Working 
Committee, Election Committee and Parliamentary Board was so 
strong that no resolution or decision could be passed without her 
approval. All party bosses approached her for her mature advice. 
At the time of every election the party bosses in every state depen- 
ded on het canvassing for success in the elections. 


The control of Prime Minister over the government and party 
was so complete that Congress President D.K. Barua used to say 
that ‘Indira is India and India is Indira’. But when the gap between 
the party and the government was coming to anend, infighting 
Within the party were increasing. Some of the party members 
were feeling that the contacts between the party and the masses 
were practically non existing. They began to create an atmosphere 
in which failures of the government were to be brought to focus. It 
was at this time the Jai Prakash Narayan also started his campaign 
to consolidate the masses against increasing corruption, unemploy- 
ment and rising prices. He gave a cali to the people all over India 
that they should consolidate themselves asa force against these 
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problems and force the government to find their solution. Thus 
the Prime Ministér felt was a challenge to her authority from out- 


side. She made many counter allegations against the organisers of 
the movement. 


1975 EMERGENCY AND PRIME MINISTER 


A new phase in the struggle between the Prime Minister and 
the party started in 1975, when emergency was declared in the 
country. It is believed by few that this was declared even without 
consultation of the cabinet. With this Prime Minister became more 
powerful and the government became practically one. The emer- 
gency continued for 19 months, but when it was lifted in 1977 and 
general elections were held, for the first time, in the history of free 
India, Congress Party was dislodged from power even at the centre. 
The party was completely wiped out almost from whole of North, 
West and East India and retained her control only in South India. 
This again raised conflict between the party and the government. 
Many party leaders felt that party’s debacle was due to emergency 
exceses and on account of excesses committed by the government 
during this period of emergency. The party wanted to hold the 
Prime Minister responsible for this. They also charged her with 
perpatuating dynastic rule and ruling the country in an authoritarian 
manner. But Mrs. Gandhi refuted every such charge with the 
result that there was again split in the party. Those who did not 
see eye to eye with her parted ways and the remaining accepted 
her leadership in the party, the government being in the hands of 
the newly created Janta Party. Not much time passed when Dev 
Raj Urs, a close associate of Prime Minister and then Chief Minis- 
ter of Karnataka developed differences with her and all efforts to 
teconcile the difference between the two failed. Dev Raj Urs joined 
the old stalwards, including S. Swaran Singh, Y.B. Chavan, Dr. 
Karan Singh and many others and formed Congress(U). Mrs. 


Gandhi and her associated remained in Congress(I) with her as the 
party president. 


_ Due to political developments in the country Lok Sabha was 
dissolved in 1979 and general elections’ in the country were held 
early in 1980. These were held in an atmosphere of great un- 
Certainity and it was hoped that no political party in the country 
would come out with clear majority at the centre. It was specula- 
ted that the balance will be held by the regional parties in the Lok 
Sabha. But as a result of elections, to the surprise of all, Congress(I) 
was returned to the Lok Sabha with thumping 2/3 majority. This 
time party slogan was ‘elect the government that works’. Such a 
great victory was again attributed to the personality of .Mrs. 
Gandhi, who was elected by the party as leader and thus Prime 
Minister of tre ccuntiy. She was alfeady and continues to be 
party president. In this way she combines in herself the leader- 
ship of the pariy and also that of the government and thus conflict 
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between the party and the Prime Minister aad struggle for supre- 
macy has came to an end. | 


STRUGGLE DURING JANTA RULE 


The same story of struggle continued during’ Janta rule. In 
1977, after the emergency was lifted and elections were held in the 
‘country, for the first time in the history of independent India, Con- 
gress party was dislodged from authority in the centre and instead 
a newly formed Janta Party came to power. It elected Morarji 
Desai as leader of the parliamentary party, i.e. the Prime Minister 
and Chander Shekhar as the Party President. Janta Party consis- 
ted of political parties which were already in existence and decided 
to merge themselves into this newly formed party. But soon after 
the formation of the party it became clear that the weight of in- 
fighting of constituent units of the parties was so heavy that the 
new party was itself burying itself under this weight. This. time 
the role of the party bosses was.to keep the government united. 
‘The nature of struggle was quite different from the previous struggle. 
It was now not the questipn of supremacy of government over 
party or vice-versa but that o saving the party from ‘its collapse. 
The situation became serioug when Prime Minister Desai ca!led for 
the resignation of his Health Minister Raj Narain and Home Minis- 
ter Charan Singh. It was after great persuation by the party boss¢s 
that the Prime Minister agreed to take Charan Singh back in the 
cabinet only and that too as Finance and not as Homẹ Minister 
and did not take back Raj Narain in his cabinet; Since the party 
collapsed suddenly and during 24 years of its remaining in power 
it got involved in infightings, there was no struggle for supremacy 
between the party and the government. 


Therefore, though according to the letters of the constitution, 

_ the President decides to whom ho should invite to form the govern- 
ment; really political drama is played at the party leve! by the party 
bosses, who always try to exert themselves. But as long as there 
is unity in the party and that can settle its differences amicably 
within the party itself, there is no problem for the President. But 
the President will use his discretion and will get'the opportunity of 
playing discretionary role only when there is no single party in 
‘majority in the Lok Sabha or when the policies of defection 
become so dirty that it becomes difficult for the head of the state 
to decide who shall be in a position to form stable government, 
which it is his constitutional obligation to sce before, inviting any 
‘one to form the government. President played his role quite well in 
1979. This time due to politics of defections Janta Party. started 
tottering when several leaders and their fi llowers started leaving 
the party and finding himself in minority, Prim: Minister Morarji 
Desai tendered resignation of his government. At that time there 
was no political party in absolute majority, with the resut that the 
President had to use his discretionary powers to whom to invite for 
the formation of the government. He decided to invite the leader 
of the opposition Y.B. Chavan to-form the government. He regret- 


182 INDIAN POLITICAL SYSTEM 


ted his inabitity and instead suggested the name of Charan Singh 
to whom he assured his fuli support. This again provided the 
President an Opportunity to use his discretion. He used that and 
invited Charan Singh to form the government when Lok Sabha was 
not in session. With the help of AIADMK, Congress(U), Con- 
gress(I) and Akali Dal etc. Charan Singh formed his government. 
But when Lok Sabha was called to session, Congress(I) decided to 
withdraw its support from the Charan Singh government, and the 
Prime Minister decided to resign without facing the Lok Sabha. 


Now Janta Party leader Ja 
the government. He claimed 
majority party in the House. 
cretion whether to invite him t 
time he decided not to invite hi 
leader shall not be in a positio. 
country. Thus the President can use his discretion o 


„Situations, which it was expected in 1979 would qui 
but hopes belied because the 


thumping majority thereby 
governments at the centre. 


PRIME MINISTER AND RE-SHUFFLING THE MINISTER 


It is of course the prero 
any person to join his/her 
several considerations ought t 


cabinet as T.A. Pai, 


and D.P. Dhar. about whom it is said that 
Started with their induction į 


Portfolio to a breaking point, for every one knows that such an 
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insistance could result in his being excluded from the cabinet. 
Such an exclusion might cause some sensation in the party for some 
times, but after the dust has bees’ settled, no body will bother 


about him. 


Reshufiles in the cabinet can be due to several reasons. One 
such reason could be that due to some peculiar circumstances 
Prime Minister, at a point of time, may induct a person in the 
cabinet and also allocate a particular portfolio to such a persom 
much against his wishes. But finding an opportunity such a person 
might be turned out or deprived of his portfolio, thereby resulting 
in re-shuffling of the cabinet. Then another reason could be that 
a cabinet colleague might not find it convenient to/ pull on with the 
Prime Minister and develop differences either on the style of 
functioning or on some policy issues and tender resignation, as 
happened with M C.: Chagla and C.D. Deshmukh. Their posts 
are to be filled up for smooth working of the department. In such 
a situations both the porifollo as well as the personnel in the cabinet 
might be re-shuffled. Then another reason could be that at the 
time of formation of the cabinet and allocation of portfolios the 
Prime Minister might have pinned very high hopes on a particular 
person but with the passage he might discover that the minister 
does not possess the necessary talents or is not useful and helpful 
in the furtherance of party’s policies and programmes and thus 
call for his resignation, thereby resulting in cabinet re-shuffle and 
allocated of portfolios. But sometimes it is not possible to imme- 
diately identify a suitable person to fill the gap with the result that 
either. the Prime Minister himself or some of his cabinet colleagues 
might be asked to take charge of the department and continue 
to look after that till suitable person is inducted in the cabinet. 
Still another cause could be that the Prime Minister might feel the 
need and necessity of either merging two already existing depart- 
ments or creation of a new department, as was the case of ‘Defence 
Research and Development’ which was recently created and may. 
make subsequent changes in the portfolios of the cabinet colleagues 
to meet the needs of the changed situation. 


Then reshuffle can also be due to state politics. In some cases 
when it might be found that a particular chief minister was not 
pulling on well with his cabinet colleagues and there was danger of 
split in the party due to his continuance, such a situation is con- 
trolled by inducting the chief minister in the central cabinet to 
remove tensions. Similarly it might be found that the talents ofa 
state chief minister could better be used by inducting him in the 
union cabinet. Morarji Desai, Y.B. Chavan, Gobind Vallabh 
Pant, Fakhruddin Ali Ahmed, Bansi Lal, Kamlapati Tripathi and 
Brahamnanda Reddy are few such examples to quote, who were 
brought from the states and inducted in the central cabinet. 


There can also be cabinet reshuffle or ch:nzes in the port- 
folio to bring more creditability to the party in the eyes of the 
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public. Sometimes the Prime Minister might feel that by changing 
the portfolio of a minister the people might feel more satisfied or 
the image of the party might improve. Similarly the credit of the 
party in the eyes of the public will go up ifin the cabinet those 
persons from the party are inducted who are known for their 
character and integrity. 


Then reshuffle becomes unavoidable when a cabinet colleagues 
holds himself morally responsible for the failure of bureaucracy of 
his department and tenders his resignation, which is accepted by 
the Prime Minister. Pt Nehru accepted the resignation of T.T. 
Krishnamachari, as Finance Minister in Mundra Deal and G.L. 
Nanda resigned as Home Minister as a result of tactless handling 
by police of the demonstration organised by the people demanding 
ban on cow slaughter. 


But each reshuffle creates many problems for the Prime 
Minister. Those who were satisfied with what they had got in the 
cabinet again stake their claims putting many strains on the Prime 
Minister and resulting in‘subsequent problems of adjustment and 
harmonious working. Therefore, every Prime Minister selects only 
those persons for the cabinet who are his confidents and are not 
likely to create problems for him. Reshuffling as well as changes 
in the portfolios become a very difficult task in the case of coalition 
governments where each party to coalition tries to get maximum 
share and advantage. Though Janta Party, which came to power 
at the centre in 1977, was technically not .a coalition government 
but subsequently when constituent units did not forget their 
dentity, for practical purposes it proved to be a coalition and 
Prime Minister found it difficult to change the portfolios of his 
cabinet colleagues. Changes came only when Raj Narain was 
made to leave his Health portfolio or Charan Singh was shifted 
from to Finance or when Parkash Singh Badal decided to leave 
his portfolio of Food and Agriculture to join as Chief Minister of 
Punjab. Once two tier Desai cabinet was formed, Prime Minister 
did not use his discretion to reshuffle the cabinet, due-to differences 
in the party, which otherwise would have been aggrevated. 


CABINET RESHUFELES IN PRACTICE 


In India cabinet reshuffles have been quite often. The mini- 
sters have been coming and going and so have been the case with 
the portfolios which Prime Ministers have been changing, cabinets 
were re-shuffled at the time of the resignations of C.D. Deshmukh, 
M.C. Chagla, Dr „Shayama Parsad Mukherjee and many others. 
When the resignation of six cabinet ministers was accepted by the 
Prime Minister under Kamraj Plan there was reshuffing of cabinet. 
In 1962 when V K. Krishaa Menon was forced to resign on account 
of India s debacle in a war against China. Subsequent changes in 
Portfolio were made and this is what happened-when TT Krishnama- 
chari then Finance Minister was made to resign due to Mundra deal. 
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In 1972 Prime Minister Indira Gandhi resuffied her cabinet 
when she brought in D.P. Dhar as Planning Minister and changed 
the protfolios of several of cabinet colleagues. She at that time also 
-inducted new faces in her cabinet. .C. Subramaniam, the Planning 
“Minister was made Minister of Industrial Development. K. Hanu- 
manthaya the Railway Minister was relieved of his portfolio which 
was given to T.A. Pai, then a Member of the Rajya Sabha. 
Gujral was made Minister of Information and Brodcasting in place 
of Smt. Nandni Satpati, who was sent to Orissa to take over as 
state chief minister. In February 1973, she again reshuffled her 
cabinet when she added few minist- fand deputy ministers in the 
cabinet. There were cabinet resnuffles in January 1974 and 
December, 1976 when some younger persons were promoted and 
inducted in the cabinet. It was at this time that Hitendra Desai, 
the then Gujarat P.C.C. chief was added to the cabinet. There 
were frequent changes in the portfolios of minister. Railway port 
folio was, for example held by Jagjiwan Ram, Kamlapati Tripathi, 
Ram Subhag Singh, T.A. Pai, C.M. Poonacha and L.N. Misra: 
Similarly Ministry of Industrial Development was held by Manubhai 
Shah, Fakhruddin Ali Ahmed, Dinesh Singh, Maniul Haq 
Choudhry and C. Subramaniam. Duringhis long career of active. 
politics Swaran Singh held several portfolios and each time his port- 
folio was changed, subsequent changes’ in the portfolios of other 
ministers had to be made. 


But the responsibility of Prime Minister and his problems do 
wot end once the portfolios have been allotted. In fact these continue 
to brother. The Primè Minister is to see that each department of 
the government works very smoothly and remains within the sphere - 
of its own activity. He-is to see that there is no over-lapping and 
one does not interfere in the affairs of the other. From time to 
time Prime Minister sends circulars and letters to the minister 
pointing out certain matters which need attention, but which have 
not been attended to properly. Similarly the Prime Ministers 
holds discussions with the members of the council of ministers indi- 
vidually and collectively ina bid to find out their difficulties. The 
Prime Minister, during the course of these discussions makes ar 
attempt to find out whether any minister due to one reason Or the 
other, is nurturing any grudge, waich can be removed or position 
clarified. Similarly the Prime Minister, can suggest a minister to 
change the style of his functioning. 


Butit is not an easy tadk because theoretically Prime Minister 
is first arnong the equal. He can go to some | extent to interfere in 
the working of a department, but too much interference will never 
be cherished, particularly by those ministers who have scme 
following, either in the party or in the Lok Sabha. A wise 
Prime Minister will, therefore, travel to some safe limits in this 


regard. 
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THE PRIME MINISTER AND THE PRESIDENT 


It is constitutional responsibility of the Prime Minister to 
keep the President posted of all the cabinet decisions and as such he 
is a link between the President and the cabinet on the one hand and 
the government on the other. He is also required to provide the: 
President all information that the later might need. In India 
Presidency has by and large been offered to those who had long 
Outstanding political career or had earned name and fame on 
account of their outstanding achievements in their own fields. One 
finds that Dr. Rajendra Prasad and Fakhruddin Ali Ahmed were 
politicians in their own rights, whereas Dr. Radha Krishnan and Dr. 
Zakic Hussain were educationists of international repute. V.V. 
Giri was nation’s top trade union leader. Therefore, all these 
leaders could give competent advice to their Prime Ministers and 
that was very much heeded. Dr. Rajendra Prashad advised Prime 
Minister Nehru to go slow with Hindu Code Bill and land reform 
schemes but wanted him to Promptly act on the suggestion of Desh- 
mukh for setting up a tribunal to investigate the charges of corru- 
ption against ministers and top level officials in the government. Dr. 
Radha Krishnan gave out his feelings about corruption in adminis- 


tretion and V.V. Giri about mishandling by police of railway men 
Strike. 


__ Each minister can see the President individually and discuss 
with him the affairs of his department, but this he can do so only 
with the permission of the Prime minister. It is however, the duty 
and responsibility of the Prime Minister to advice the President and 


that alone will be taken cognisance by i 
; y the President, about what 
had happened in cabinet meetings. 


each other. It also depend 
two offices as well. Pandit 
had together struggled for India’s free 
sonal equation Moreover, President 
Constitutional head of the 
Personality represented will 


in view of their personal equati 


for each other. Similarly sometimes President did not like Prime 
Minister’s coming late to hi 


appointment, but Tealising 
not made these delays as issue involvin; 
Office, though knowing fully 
remaining in Rashtrapati Bhawan, both in 1952 and 1957. 
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ey, Di Radha Krishnan, the Philosoher President of India was a 
different type of person. Pt. Nehru had gone out of his way to the 
maximum extent to bring him to the Rashtrapati Bhawan. During. 
his Presidency both Nehru and his daughter Smt. Indira Gandhi 
were the Prime Minister of the country. It was hoped that Presi- 
dent and Prime Minister Nehru will have very happy and cardial 
relations and personal equation will be excellent. But that did not 
happen because from the very beginning the President wanted to 
exert himself and within constitutional limits tried to come to the 
forefront to the furthest limits. The President, much against the 
wishes and to the annoyance of the Prime Minister, began to openly 
express his views on political issues, which as nominal head of the 
state was not his concern. He was not only dis satisfied with that 
but began to gether support privately for what he said openly on 
political issues. It is believed that the President tried to impress upon 
the Prime Minister that Shiekh Abdullah was undependable person, 
which of course was none of his business. He was also much critical 
of Nehru’s foreign policy and became vehement after India’s decable: 
in war against China. Under the circumstances equation between 
the two could not be expected to grow. 


The differences between the President and the Prime Minister 
so much widened that at one point of time, the President wanted 
that the Prime Minister should quit. Major CL.. Datta in his. 
With Two Presidents’ opines that Kamraj Plan aimed at the exit of 
Nehru from the government. It was thoroughly discussed at 
Hyceeepad till late hours inthe night between the President and 
Set President K. Kamaraj before it was put in the Congress 

orking Committee. When the proposal was being discussed in the 
committee, the President was very anxiously waiting in the 
Rashtrapati Bhawan about the news that the resolution about the 
exit of Nehru from the government under the Plan had been passed 
and that he had agreed to that. It is believed that Presidents 
anxiety was so much that he even could not sit comfortably either in 
bis library or in his drawing room. Butthe things did not move 
in the way the President liked these to go. Nehru had sensed the 
secret aim of the plan and from the very beginning the twisted the 
whole plan in a manner that at the end he not only saved his own 
position and authority but could manage to get the resignation of 
his whole cabinet and ultimately relieved K L. Shrimali. — Lal 
Bahadur Shastri and B. Gopal Reddy from cabinet responsibilities, 
though all the three were President’s favourite. 


The President also could not develop the desired personal 
equation with Prime Minister Mrs. Indra Gandhi. That also 
again perhaps was that the President himself wanted to have some 
personal image in the public, On the Republic Day. in January, 
1967 not acting merely as normal head of the state, but as active 


(1) Datta, C.L., With Two Presidents, p. 121. 
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politician as if, the President in his message on the occasion 
vehemently criticised the government for its incompetence and mis- 
Management. In this way the relations between the two got marred 
and the equation which should have developed did not develop. 


FOURTH GENERAL ELECTIONS AND AFFER 


But the situation very much changed after the fourth General 
Elections, when Congress Party did not enjoy that much confidence 
of the people, as it used to enjoy earlier. There was therefore, 
within the party much challenge to the authority of the Prime 
Minister and she did not wish that there should be even alittle 
criticism from the Rashtarpati Bhawan, that could flare up any 
controversy and thus weaken her position. Therefore, the need for 
the Prime Minister was to have a President who was not ambitious 
and least anxious to develop his image as a political personality. It 
was Only then that equation between the two could develop. Prime 
Minister’s choice fell on Vice President Dr. Zakir Hussain. During , 
his life time for two years when he was in Rashtarpati Bhawan, 
Practically nothing happened, which marred personal equation be- 
tween the President and the Prime Minister. 


. _ But problem again arose after his sudden death. This time some 
of her own party men were keen that there should be a Rashtarpati 
who could circumvent the authority of the Prime Minister, It is 
believed that these leaders wanted to act as a balancing wheel 
between the President and the Prime Minister, in the name of ad- 
justment and compromise, so that Prime Minister’s authority some 
what weakened and could be taken away in the guise of understand 
ing. The party bosses sponsored N. Sanjiva Reddy for the Presi- 
dency, but Prime Minister could get V.V. Giri elected to the high 


i v ny apparent 
Teservations. on many occasions during those difficult dep: of 


national emergency. He never openly criticised 
n ) ‘ the government 
for any action, which she would not have liked and thu, personal 


Presidency aad steering that though, obviously was missing. 
It appears that he was favourably inclined to Congress though he 
did not express himself in this regard. It is said he met the Chi f 
Justice of India on the issue of dissolution of state as. :mblie , 
though subsequently it’ was denied and said that the Acting 
President had gone to Chief Justice’s residence to invite the later 
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for a marriage party. The cordiality was further marred when the 
Acting President delayed the signing of of Proclamation dissolving 
state assemblies, though earlier the Supreme Court had declared 
such a dissolution valid. But the situation did not worsen because 
the Acing President was replaced by the duly elected: President N. 
Sanjiva Reddy. He too has as yet been maintaining cordial relations 
with the present Prime Minister and had quite good relations with 
the former Prime Minister Morarji Desai. These relations were 
marred to a great extent when late in 1979, he did not invite Janta 
Party nominee Jagjiwan Ram for forming government at the 
centre. Party criticism of President’s action was SO vehement that 
party President Chander Shekhar publically announced that in 
case his party was returned to power the President will be 
impeached. 


PRIME MINISTER IN INTERNATIONAL POLITICS 


A „Today interests of one country are closely linked and involv- 
ed with those of every other country. There is no country in the 
world which can even afford to annoy the smallest and tiny 
country in the world, because the world has become short. Itis, 
therefore, the duty and responsibility of the Prime Minister to see 
that country maintained very good and cordial relations with all 
the countries of the world. Since independence India decided to 
follow ; policy of non-alignment based on the principle that 
ndia had all friends and no foes. Of course, the very policy itself 
was criticised and some of the leaders at the very early stages 
wanted that India should join power blocs, but this was not pre- 
ferred over non-alignment. Subsequently non alignment attracled 
the imagination of many other nations and India’s Panchsheėl be- 
came appealling for the world. India’s decision to remain in the- 
Commonwealth was the master mind of Nehru. All the Prime 
Ministers in India have all along tried to maintain cordial relations 
with world nations. Prime Minister Nehm very widely travelled 
all over the world and during his period of Prime Ministership 
there was perhaps no important world leader, who did not visit 
Indja. Since Nehru had great interest in external affairs, therefore, 
he remained his own Foreign Affairs Minister. During his meet- 
ings with foreign dignitaries, whether he himself went abroad and 
some one visited India, he explained India’s position on every 
world issue. Not only this, but he also used international forums to 
explain India’s stand on every issue which faced the world. He so 


much expressed himself that at occasions critics went to the extent 
of saying that India was unnecessarily speaking. But he created 
an image for India- in the international world. He ensured that 
India’s policy of non-alignment reaily continued. He did not hesi- 
tate to criticise the formation of SEATO and Bagdad Pacts and also 
the interference of USSR in the affairs of Hungary. After his death 
maximum stress is being laid on maintaining healthy relations with 
the world. Both Prime Minister Morarji Desai and Prime 
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Minister Smt. Indira Gandhi travelled in many parts of the world 
to explain to world leaders India’s stand on major international 


problems. India continues to remain a member of non-aligned 
world. 


PRIME MINISTER AND PARLIAMENT 


Prime Minister being the leader of the House and that of the 
Majority party very greatly influences the working of the Parlia- 
ment. No official matter can come before the House without his 
explicit approval. All resolutions and bills can be moved only with 
his approval, It is the responsibility of the Prime Minister to make 
all policy statements on the floor of the House and in case any 
other cabinet Minister makes such statement it is implied that that 
has his approval. On 28th October, 1974 Prime Minister Indira 
Gandhi desired that in order to avoid unnecessary troubles in the 
House it would be bztter, if all controversial statements to be made 
On the floor of the House were sent to her, so that these could be 


gone through, before these were actually made on the floor of the 
House. 


As a leader of the House it is also his responsibility to see 
that failing and faulterings of minister are not surfaced in the 
House and the cabinet appears as a body before the Parliament. 
Therefore, several times Prime Minister is required to intervene in 
the debates, when it is found that the minister concerned js not in 
a position to convince the House or is going off the point with the 
danger that he may land himself in an awakward position, out of 
wh ch it may become difficult to retreat. Many a time such inter- 


ventions satisfy the agitated members, who otherwise would not 
have left the minister alone. 


Of course, it is the responsibility of the speaker to see that 
the House conducts its business in an orderly manner. He is to 
see that decorum in the House is maintained. But Prime Minister 
has the backing of majority of the member in the House. He is 
supposed to control his party members and see that the chair is 
fully respected. The precedent set by him is followed by others. 
Prime Minister Nehru never used to enter or leave the House with- 
Out bowing before the chair and his example was followed by his 
party colleagues as well. It is .the Tesponsib.Jity of the Prime 
Minister and Oa his initiation that of his cabinet colleagues that 
Priv llege motions are moved and successfully carried through, 
against and unruly members, 


As Prime Minister of the country the incumbant ensures that 


all important matters should have unanimous approval of the 
House. Lal Bahadur Shastri started the Practice of consulting 
the leaders of the opposition parties on allimportant matters, such 
as problems concerning national defence, inflation, food shortage, 
election of the speaker of the Lok Sabha, flood and famine havocs 
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and soon. This practice was continued by his successors in office. » 
Recently Prime Minister Smt. Indira Gandhi consulted the opposi- 
tion on finding a solution of Assam problem over the issue of foreign 
Tesident issue and problems created by the agitation started by All 
Assam Student Union and Assam Sangram Parishad. Whensoever the 
opposition is not consulted on any important matter of national 
importance that is made an issue in the Parliament. If may, how- 
ever, be pointed out that it is not obligatory on the party of Prime 
Minister to consult the opposition. Such a consultation is only an 
indication of respect for opposition parties. 


The Prime Minister defends every action of his cabinet 
colleagues on the floor of the House and does not provide an 
opportunity to Parliament to attack a minister as defenceless in- 
dividual. Nehru all along defended Krishna Menon and T.T. 
Krishnamachari, inspite of the whole nation being against them on 
erence preparation against Ching and later’s role in Mundra 

eal. 


India is a federal polity with over centralised centre. The 
States quite often have- disputes and thus interstate disputes, can 
create many problems for the countryas a whole. When there is 
monolithic political system, the problems are different, as com- 
pared with a situation in which one political party is in power in 
centre, whereas the same party is not in position in the state. For 
the sake of promoting unity, the Prime Minister uses parliament as 
a forum to inspire the confidence of the states. For example Prime 
Ministers have, time and again, repeated in the Lok Sabha that 
Hindi will not be imposed on the non-Hindi speaking states. 
Similarly it has been repeatedly declared that central government 
will not have any discriminatory treatment with any state where 
there is non-Congress government. Similar assurances were also 
given by Janta Government to the states. It has also been said on 
the floor of the House by the Prime Minister that the government 
would do everything within its limits to develop hill states and end 
regional imbalances. When there are fires, floods and famines the 
Prime Ministers have been assuring parliament that the centre 
would do everything possible to provide relief to the people of 
these states. Thus Prime Minister uses this important forum in for- 
going national unity and integration. 


PRIME MINISTER AS LEADER OF THE LOK SABHA 


Then comes the role of the Prime Minister as leader of the 
Lok Sabha. In case of at all asituation ever arises the Prime 
Minister does net belong to the Lock Sabha. ke shall appoint cne 
of the ministers of his cabinet who belongs to that house, as the 
leaders of the House. So far in India all the Prime Ministers, 
except when Mrs. Gandhi was first elected as  Frime Minister, 
belonged to the Lok Sabha. In the constitution it is pointed 
that the Prime Minister shall belong to the Lok Sabha In case 
the Prime Minister is required to remain away from the country 
for a long time, the speaker of the Lok Sabha is informed, though 
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the Minister of Parliamentary Affairs as to who ħal be the leader 
of the House during this period of absence, Since the: Prime 
Minister is the léader of the both Congress Parliamentary Party, as 
well as that of the House, therefore, his significance and importance 
has very much increased. As a leader of the House Prime Minister 
has very many duties. His important duty -is to see that 
he should give an image that he is not the leader of the party alone 
but of the whole House, including all opposition parties. Thus he 
should try to adjust and accommodate the view point of the opposi- 
tion to the extent possible. He is to decide when the House should 
be summoned and prorogued. He is again responsible for deciding 
what business will be transacted during the course of the session 
and what time shall be allocated to each item on the agenda paper. 
He daily and weekly reviews how far the work has been going on 
smoothy and to which extent it needs. adjustment. He also fixes 
Priorities for the business so that all important items are first dis- 
posed of. All official business must came before the House with 
his approval, He is also to decide which non-official measure 
should or should not have government’s support. 


Then comes the question of issuing whips. Each party issues 
whips On such important matters on which they feel that their 
members should be present. Those who remain absent, after the 
issue of whips, are called upon to explain. Prime minister is to 
decide when to issue whip or not, though that is officially issued by 
the whip of the party. He also decides whether a particular session 
of the House should or should not be held in camera and when the 
House decides to meet in camera all the visitor’s galleries are closed 
and no strangers are also to enter the House. Similarly the Prime 


Minister decides about secret cabinet meetings and items on agenda 
to be discussed in such meetings. 


In this way the Prime Minister is supposed to assist the 
speaker in maintaining law and ‘order to win the co-operation of the 
Opposition by appreciating their veiw point and declare the policies 
of the government on -the floor of the House. In this connection 
itmay be pointed out that all policy statements should be made 


on the floor of the House expects that the House,before these are 
made any where else. 


il There is always heavy business before the House and many & 
time it is difficult for the parliament to complete that. Of course 
every effort is made to sce that items treated as priority are disposed 
of first. But some items even then remain indispose of. There is 
therefore, no other alternative but to issue ordinances. Prime 
Minister decides on which items of legislation should the ordinance 
be got issued. As already pointed-out the President has power to 
Issue ordinances but he is to act on the advice of the Prime 
Minister in this regard. These ordinances have the force of law 
and are usually condemned by the opposition, though the govern- 
Ment justifies their issuance every time. This becomes important _ 
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when viewed from the number of ordinances issued in each year 
since independence. 


No. of No. of 
Year Ordinance Year Ordinance 
issued issued 
1950 20 1965 1 
51 10 66 13 
52 9 67 8 
53 1 68 13 
54 9 69 10 
55 6 70 5 
56 9 71 23 
57 6 72 9 
58 7 73 4 
59 3 74 15 
60 1 15 29 
61 3 16 16 
62 8 
63 wes 
64 3 


Each ordinance having the force of law assumes great signi- 
ficance and as such the opposition charges the government that it 
is being denied the opportunity of free discussion and that the 
members of ruling party are obliged to have a close mind, because 
they cannot discredit their government by disapproving an 
ordinance. 5 


In 1975 emergency was declared in the country and with that 
many opposition leaders went behind the bars. Thus there was 
reduced opposition and during that period 42nd Constitutional 
Amendment Act was passed with which the powers of the Supreme 
Court were reduced and life of the Lok Sabha was increased from 
5 to 6 years. Some of the Lok Sabha sessions were held without 
question hour. During this period Representation of the People 
Act and Maintenance of Security Act were passed and provisions 
changed. 

<RIME MINISTER AND DISSOLUTION OF THE HOUSE 


Normal life of Lok Sabha in India is five years and it is hopea 
that each House will work for that period, becaiise the elections 
in India are both costly as well as time consuming. In a vast 
country like India it is not possible to hold frequent elections, It 
was however, in 1970 that for the first time the Prime Minister 
Mrs. Indira Gandhi advised the President to dissolve the Lok Sabha 
when it had not completed as yeta full term of 5 years. At that 
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ime though Prime Minister’s party was in majority, yet she felt that 
ai not rule the Coni with a thin majority. She expected 
that ofter the elections she will have massive mandate of the people. 
‘Again dissolution of the House came in 1977. During emergency 
Forty Second Constitution Amendment Act was passed and with 
that normal life of the Lok Sabha was increased to 6 years. But 
in 1977 when Lok Sabha was dissolved, it had not completed its 
6 year term, though it had lived a life of 5 years. 


But an interesting dissolution of Lok Sabha came in 1979. On 
both the earlier occasions when the -Lok Sabha was dissolved Pre 
sident acted on the advice of the Prime Minister, who enjoyed the 
confidence of the House. But in 1979, Morarji Desai. who was then 
the Prime Minister of the country, lost majority in the Lok Sabha 
due to defections in the party. He tendered his resignation without 
providing the House an opportunity to pass vote of non-confidence 
against his goverament. He however, did not advice the President to 
dissolve the House. ` 


He was succeeded by Mr. Charan Singh as Prime Minister. At 
that time Lok Sabha was not in session. But when session was 
called, Congress (I) which earlier extended its support to the 
government, decided to withdraw that. ‘Thus the government was 
reduced to minority. The Prime Minister tendered his resignation 
and did not even attend the Lok Sabha. But he decided to advice 
the Prime Minister to dissolve the House and the Presiden. 
accepted that. Thus a controversy arose that since the Prime 
Minister had lost the confidence of the House, and: as such he had 
no business to advice the head or the state to dissolve the House 
and if the advise had been tendered the President should not have 
accepted that, because the Prime Minister was a defeated one. There 
was thus a demand that a healthy tradition should have been deve- 
loped that only the Prime Minister who commands majority should 
have a right to recommend the President to dissolve the House. 


PRIME MINISTER AND POWER OF PATRONAGE 


Prime Minister enjoys a 
elected as leader of the majority 
any person in the gabinet. 
other qualifications fdr a minis 
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For that matter who today bothars t> kno v about Sachin Chaudhry, 
Sidharth Shankar Ray and host of o.hers who wcre once luminaries 
-of the cabinet and it was felt that without their wise guidance the 
country would receive a serious set back. 


In India several times the Prim2 Ministers have also combined 
the office of the party president as well. Prime Minister Jawahar 
Lal Nehru was also for sometime the President of Indian National 
Congress.’ Smt. Indira Gandhi combines the office of the Prime 
Minister with that of the president of her party. As party president 
the Prime Minister’ selects candidates who are to be given party* 
tickets for constesting elections. The political career of those who 
are not given party tickets is killed even at that stage. Since in India 
there is a practice that all lists sent by- district or state party com- 
mittees are to be scrutinised by the Central Parlimentary Board 
which include Prime Minister’s men. therefore patronage of the 
Prime Minister extends at this level as well. 


Prime Minister is the person who takes ipitiative in the 
appointment of ambassadors and High Commissioners, who are to 
be sent abroad to represent the country. Similarly initiative lies 
with him for picking up persons as Governors, who will represent 
the centre in the states and through whom former exercises its 
control over the states. Of course these appoinments are approved 
by the cabinet. There is no senior appointment in the government 
which can be made without cabinet approval—cabinet which is 
headed by the Prime Minister. Prime Minister approves the 
selection of candidates for all such important posts e g. the Chair- 
manship of UPSC, Chief Justice and Judges of the Supreme Court; 
Chairman and Members of the Minority Commission and such 
Commissions as Finance Commission, Languages Commission, 
Commission for Scheduled Castes and Scheduled Tribes etc., 
before these are placed before the cabinet or are made public. It 
is of course seen that these points are manned by people who are 
competent enough to deliver the goods and do not invoke any 
political controversy, yet there is no doubt that to some extent 
power of patronage works in these appointments. 


As already said by his power of patronage the Prime Minister 
can bring any individual on the national scene. But as head of 
the team he can dismiss any of his cabinet colleagues, who does 
Not see eyes to eye with him, In addition, he can even demand his 
resignation and ifany of the colleague does not oblige him by 
tendering the resignation, he can suggest the President to take the 
extreme step of dismissing such a defiant member of the cabinet. 
He can also tender his own resignation on political grounds which 
in effect means the resignation of the whole cabinet. Once the 
same has been accepted by the President, he being the leader of 
the majority party, will again be invited to form the government 
in which he might include all the cabinet colleagues of bis previous 
cabinet, except the one of whom he wanted to get rid of. In the 


196 INDIAN POLITICAL SYSTEM 


constituent assembly Dr. Ambedkar said about cabinet’s collective 
responsibility and Prime Minister’s role that, “No person shall be 
retained as a member of the cabinet, if the Prime Minister_says he 
shall be dismissed. It is only when the members of the cabinet 
both in the matters of their appointment as well as in the matter 
of their dismissal are placed under the Prime Minister that it would 
be possible to realise our ideal of collective responsibility.”* 


Prime Minister presides over the meetings of the cabinet an 
that being so he controls the deliberations of such meetings. As 
presiding officer all agenda papers must pass through him and his 
approval must be sought for inclusion of any item in the agenda. 
No discussion on any item can at random be raised without the 
approval of the Prime Minister. 


THE POSITION OF THE PRIME MINISTER 


Since independence India had four Prime Ministers namely ; 
Jawahar Lal Nehru, Lal Bahadur Shastri, Smt. Indira Gandhi and 
Morarji Desai. Under the British parliamentary democracy Prime 
Minister is first among the equals. But in India since the very 
beginning a question has been engaging the attention of senior 
politicians whether Prime Minister is first among the equals or 
moon among the stars or sun round which whole planet revolves. 
Prime Minister Nehru always asserted that Prime Minister had 
supreme position, as compared with other cabinet colleagues. He 
said, “To say that Prime Minister is linchpin of government. To 
say that the Prime Minister cannot make a statement is a mons- 
trous statement in itself.” Once when his Deputy Prime Minis- 
ter Sardar Patel wrote him that “The Prime Minister’s position, 
according to my conception, is certainly pre-eminent, he is first 
among the equals. But he has no over-riding powers over his 
colleagues, if he had any, cabinet and cabinet responsibility would 
be superfiuous.”® Nehru did not agree with view point, He 
very forcefully asserted that Prime Ministet must have the power 
of giving directions and also judge what was proper and impropet 
in a given situation. He very forcefully protected and defended 
the rights of the office of the Prime Minister. He went to the 
extent of threatening to resign, if the freedom of the Prime Minister 
was to be restricted injany manner. In his reply to Sardar Patel 
he said, “I am myself very much unhappy on the trend of events 
and the difficulties that have risen between you and me. It seems 
that our approaches are different, however, much we may respect 
each other and the issues that have arisen have to be considered 
very carefully and objectively by all of us. IfIam to continue as 
Prime Minister I cannot have my freedom restricted and I must 
have a certain liberty to direction. Otherwise, it is better for me 

cote ask TG USE at) GIS bad nn eae ieee a 
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3. Tne States (New Delhi), Sept. 1, 1953, p. 13. 
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to retire.” Of course differences between the Prime Minister 
and Deputy Prime Minister were settled with the intervention of 
Mahatma Gandhi and Lord Mountbatten and both of them pulled 
well; but Nehru never stepped down from the stand that.office of 
the Prime Minister had great responsibilities and Prime Minister” 
was not merely first among the equals. Ofcourse he accommo- 
‘dated the wishes of his cabinet colleagues to the extent possible on 
the one hand and that of the President on the other, yet he never 
‘compromised on the idea that inclusion and expulsion of a minister 
in the cabinet was exclusively prerogative of the Prime Minister 
and in that his freedom could not be restricted by any extraneous 
authority. Credit goes to him for establishing healthy traditions 
tound this great office and maintaining all along that the Prime 
Ministcr was the leader of the House, leader of the parliament, and 
occupies a unique position in the party and is the co-ordinator of 
the government’s policies and party programmes and as much in 
no way his position can be under-estimated. 


Then came his successor,Lal Bhadur Shastri, a person with weak 
physique but strong determination. It was felt by many that under 
him prestige and position of the office of the Prime Minister 
might come down. He had neither that towering personality which 
Nehru had, as first ranker freedom fighther, nor that much of that 
<ontrol over the party which his glorious predecessor had. But 
soon all these doubts and suspicions were belied. He exercised his— 
full. right and constituted his cabinet with full freedom, without 
caring for the party bosses, who wanted to dominate him indirectly 
and restrict his choices in many ways. He fully well justified his 
selection asa leader of the Congress parliamentary party during 
Indo-Pakistan war. He certainly would have elevated the office of 
the Prime Minister had death not taken him so soon. 


But during life time he always wanted to have full freedom of 
action. though he accommodated the wishes of the President on 
Janguage issue and inclusion of some suggested persons in his cabi- 
net. He however, surprised the President by ordering his armies to 
enter Lahore Sector without informing him. He negotiated w th 
courage, which a Prime Minister should have. at Tashkant. he 
equally did not oblige the President by deferring action against 
T.T. Krishmachari, for some time. 


Office df the Prime Minister received new prestige and position 
under Smt. Indira Gandhi. She asserted that Prime Minister has a 
big role to play in taking the nation forward or backward and she 
should be free to pick up her cabinet colleagues and give them 
directions on alkimportant matters. She also asserted that she had 
a right to guide the cabinet and that there was always great need 
for close co-ordination and co-op2ration between the party and the 
government. We have discussed separately how in the struggle for 
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remacy between the party and the Prime Minister, she managed. 
ao establih her ARENA She was picked upas Prime Minister 
by party bosses, as 2 light political weight and it was hoped by 
party stalwards, that there will be compromise between the Prime 
Minister and the party on the one hand and the President on the 
other, thereby the power of the Prime Minister will be shared and 
freedom restricted. But she proved to be the strongest Prime 
Minister of India. In her struggle with the party bosses, she came 
out victorious. Many stalwards had to leave the party. She 
could successfully instal those in Presidency, who had strong per- 
sonal equation with her. On account of thumping victory in 
1971 general elections her grip both over the party as well as Lok 
Sabha became very tight. Both the country, party as well as 
government began, to feel that without her leadership the country 
will very much suffer and her reputation at the national and pres- 
tige at international level will receive a serious set back. On acco- 
unt of her full contro! over the situation many critics came out with 
the argument that Prime Minister was trying to establish her per- 
sonal rule. Rumours were also made wide spread that India was 
abandoning perliamentary form of government and instead establi- 
shing presidential type of government in the country. Some of the 
critics went to suggest that her cabinet colleagues were her delegates 
rather than supporting stones of the arch which sustains the Prime 
Minister. M.C. Chagla, the eminent jurist and Foreign Affairs 
Minister under Nehru expressed his news about the position of 
cabinet ministers in her cabinet, by saying that “The cabinet has 
become as it were, a registering body which registers and gives 
formal sanction to the decrees issued by the Prime Minister.” 


Then another thing which sored the critics was that 
the Prime Minister had her inner cabinet which took all important 
decisions. Even such far reaching decisions as the abolition of the 
privy purses and imposition of emergency were taken by this inner 
cabinet. The members Of this decision making body were of course 
her cabinet colleagues. Then there was a powerful secretariat of 
the Prime Minister which advised her on all matters. - Dharam 
Vira one time Governor of Bengal and very senior bureaucrat once 
said about this secretariat, “The ministers and the ministries have 
to take directions from the Prime Minister and the Prime Minister’s 
secretariat sometimes in very small matters in which in times of 
her predecessors nobody would have eyer thought of taking 
directions from thein.”"? Her powers considerably increased during 
19 months of emergency when all important decisions were taken by 
some of her cabinet colleagues, who worked in very close coope- 
ration with her secretariat. Some of the decisions of the government 
taken during emergency were not liked by the people with 
the result that when elections were held in the country in 1977 her 
Parly was ousted from power. But during her stay as Prime Minister 
she elevated the office which she occupied and did not allow any one 
to interfere in what she felt was right for the Prime Minister to do. 


1, Dharmvii =. The States, Sept. 1, 1973, p. 16. 
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She established beyond doubt that what shall be the Prime Minister 
of India, will very much depend on the personality of the Prime 
Minister and the rapport, which the incumbent and the ruling party 
had with the masses. i 


Then comes Prime Minister Desai. He had come to hold the 
position under very peculiar circumstances. His party had five 
constituents, each having its own leaders. As such it was difficult 
to think that he woud be a powerful Prime Minister. In fact’ his 
important task was to bring unity and homogeneity in his own 
party and to keep his cabinet as a well knit and-united body. In 
addition, he had come to power after the emergency had been lifted 
and as such both inside and outside the party theré was no atmos- 
phere under which personal rule could be tolerated. The Prime 
Minister on the other hand, used to say to the people to pull his ears 
if they felt that he was erring in any direction. But he is believed to 
be last politician of Gandhian era. He was not prepared to do so 
anything which left an impression that he was doing something 
unconstitutional or illegal. It is said that he wanted to become im- 
mortal in history. What Desai wanted of a Prime Minister, really 
could ‘not be achieved It was primarily because there were 
so fi requent in-fights in the party that there was no time for the Prime 
Minister to attend to the difficult but important task of setting 
health conventions and traditions. Ultimately these in-fights resulted 
in the collapse of his government, bringing Smt. Indra Gandhi back 
to power, with still more thumping majority. 


_ Of course four Prime Ministers which India so far had“ had 
their own character.and qualities. But it has rightly been said that 
what the Prime Minister will be, very much depends on his person- 
ality. About Nehru, K.R. Srinivasa Iyengar once said, “Prime 
Minister when he enters an assembly, be it a select committee or 
a mass rally, the effect is invariably the same. All eyes converge 
towards him, all hands clap in eager affectionate. welcome as if to a 
preordained tune and a hushed expectancy watches his interpid 
movements and everyone strains to catch his words and whispers. 
The men are a little out.of breath, the women are almost over- 
whelmed”’. Such being the personality of the Prime Minister he 
commanded so-much respect that it really took courage to even 
question his decisions. His era was known in the history of India 
as Nehru era. Shashtri beeame a hero Prime Minister after Indo- 
Pakistan war and the- slogan of this short structured Prime 
Minister, who became the embodiment of courage, ‘Jai Jawan, Jai 
Kisan’ was on the lips of every Indian. As Prime Minister Smt. 
Indira Gandhi glorified that great office and today she is the undis- 
puted leader of India. Opposition which combined together and 
challenged her authority, being a house badly divided in itself, 
miserably failed. Morar)i Desai who was the first non Congress Prime 
Minister of India, did not contest the elcctions in 1980 and as such 
the chances of his coming back asa Prime Minister of India are 


quite bleak, under the present circumstances, 


14 


Parliament of India . 


India has bicameral system of legislature in which Indian 
Parliament consists of two Houses. Whereas the Rajya Sabha, is 
Upper House, the Lok Sabha is lower House of Parliament. The 
former is permanent House in the sense that it capnot be dissolved, 
unlike the Lok Sabha, which has a fixed term of five years unless 
dissolved earlier. The Lok Sabua consists of representatives directly, 
elected by the people, except of course in the case of Anglo-Jndian 
community, whose representatives can be nominated, when the 


President is statisfied that that community has not been properly 
represented. 


THE RAJYA SABHA 

The Rajya Sabha, as already mentioned 
Indian Parliament. Art 80 of the constitut 
council of states shall consist of 12 members 
the President in accordance with the provision 
more than two hundred and thirty eight represi 


» is upper House of 
ión provides that the 
to be nominated by 
s of clause(3) and not 


social service. The constitution also 


n the council of states ’ 
shall be elected by the elected members of the legislative assembly 


of the state in accordance with the system of proportional repre- 
sentation by means of single transferable vote. 


The composition of the Rajya Sabha, in term of number of 
seats to each state has been cha 


the Parliament may decide 
i.e, number of representatives 
n fixed keeping in view the 
Thus each State has not been given 
the case with the senate of the USA 
l, is represented by two renresentatives 
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or Swiss Council of States in which two representatives each come 
from full Canton and one member each from half Canton. By and 
large a state is given representation on the basis of one member 
for each million of the first five millions of its population and there- 
after only one seat after every additional two millions. Position 
in respect of seats allocated to each State originally in the Fourth 
Schedule, and as it was in 1973 and as it stands now is as follows : 


Name of the State/ No. of Seats No. of Seats No. of Seats 


Union Territory originally allotted in 1973 now available 
Assam 6 7 7 
Bihar 21 2 22 22 
Bombay* 17 — — 
Hyderabad* 11 Fi x 
Madhya Bharat* 6 TA ET 
Madhya Pradesh 12 16 16 
Madras (Tamil Nadu) 27 18 18 
Mysore (Karnataka) 6 12 12 
Orissa 9 10 10 
Punjab 8 F. 7 
Rajasthan 9 10 10 
Saurashtra* 4 = = 
Travancore & Cochin* 6 > aN 
U.P. 31 34 34 
West Bengal 14 16 16 
Andhra Pradesh — 18 18 
Gujarat — 11 11 
Haryana — 5 5 
J&K = 4 4 
Kerala jo 9 9 
Maharashtra = 19 19 
Ajmer & Coorg* 1 — = 
Bhopal* 1 = ET 
Bilaspur & H.P. 1 (3 H.P.) 3 
Delhi 1 3 3 
Kutch* 1 = ro 
Manipur & Tripura 1 (1 Manipur) 1 
PEPSU* 3 — ae 
Vindhya Pradesh 4 N SN 
Meghalaya — 1 1 
Nagaland — 1 1 
Sikkim — = 1 
Tripura — 1 1 
Andaman Nicobar — = = 
Dudra & Nagar Haveli — = F 
Goa. Daman, Diu — = a 
Lakshadweep — — = 
Mizoram = 1 1 
Pondicherry = i i 


Arunachal Pradesh 


ə Have ceased to exist as independent units of Indian Federation, 


202. INDIAN POLITICAL S¥STBM 


2 Hi. i 

Of ccurse, the constitution provides that twelve members to 
be nominated by the President shall be those who have earned a 
name and fame in the field of science, art, literature and sociał 
services, yet sometimes nominations to the Rajya Sabha are made 
of the persons who are likely to politically support the Prime 
Minister and of those who have already been induced in the 
cabinet but are not being asked by the party bosses to contest Lok 
Sabha seat within a stipulated period of 6 months, due to one 
Teason or the other. 

Since Rajya Sabha is a continuing house, 1/3 of its members re- 
tired at the end of 1979, but at that time 9 Janta and non-Congress 
Opposition ruled state assemblies had been dissolved and as such. 
vacant seats could not be immediately filled up. These were filled 
only in July 1980. Composition of the Rajya Sabha, both in terms 
of state seats allotted to each state and party wise position before 
this, was as follows :> 


Name of the State Number of total Number Number of 
Seats in Rajya of Seats Seats lying 
Sabha filled vacant 
Andhra Pradesh 18 17 1 
Assam 7 6 1 
Bihar 22 22 — 
Gujarat 11 11 = 
Haryana ; 5 4 1 
Himachal Pradesh 3 3 = 
J&K 4 4 = 
Karnataka 12 10 2 
Kerala 9 8 1 
M.P. 16 16 = 
Maharashtra 19 19 = 
Manipur 1 1 = 
Meghalaya 1 1 = 
Nagaland 1 1 — 
Orissa 10 10 - 
Sikkim 1 1 — 
Tamil Nadu 18 11 u 
Tripura 1 1 Th 
U.P. 34 29 5 
Weet Bengal 16 15 1 
Arunachal Pradesh 1 I — 
Delhi 3 3 = 
Mizoram 1 1 Ta, 
Pondicherry 1 — 1 
Nominated 12 12 nr aR 
Se S 
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Party-wist position in the Rajya Sabha in May 1977 was 
approximately-as under : 


Name of the 2 No. of 
Political Party Seats 
Congress 154 
Janta 2TA 
CPI 11 
ADMK 5 
CPMI (M) 3 
DMK 2 
Other Parties 7 
Independents 7 
Nominated 8 


At that time there were twenty vacant seats in the Rajya 
Sabha. The total seats in the House at that time being 244. 


Qualifiaction of Membership: Rajya Sabha being an Upper 
House of Parliament it is expected of it that in that members would 
be comparatively sober and atmosphere calm. The constitution pro- 
vides that a person who wants to become a member of the House 
should be citizen of India and 35 years of age: He should be an elec- 
torf oia parliamentary constituency of the state from which he is to 
be returned to the House. He should not hold any office of profit 
either in the central or state government. He should be of souné 
mind and not be an alien having not been declared unqualified for 
membership by any court of law. He should not have voluntarily 
acquired citizenship of any foreign state or agreed to owe allegiance 
to any fore ga power. After his election to the Rajya Sabha a mem: 
ber shall ordinarily continue for a period of 6 years but his seat shall 
fall vacant after be has tendered his resignation or invurred some 


. disqualifigation which disqualify him from the membership of the 


Rajya Sabha. He cannot simultaneously hold membership of the 
Lok Sabha. In case he becomes the member of the later House at 
any stage, he will have to give up the membership of either House: 
of Parliament. This also applies to the membership of state legis- 
lature as well. He will also cease to be member of the Rajya 
Sabha in case he remains absent from the sittings of the House 
continuously for 60 days without the permission of the Presiding, 
Officer of the House. He shall also cease to be a member, if the 
House on account of his unbecoming conduct decides to expel him 
from the House, as a matter of punishment. 


Meetings of the Rajya Sabha_are presided over by Vice- 
President of India, who is ex-officio Chairman of Rajya Sabha like 
his counter part in the USA, the Vice-President of India is not the 


es 
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member of Rajya Sabha and as such he does not enjoy any voting 
power or right, but he has Casting vote in case there is a tie and the 
House is equally divided on any issue. As presiding officer of the 
House. he is Tequired to maintain decorum and dicipline in the 
House. He allows the members to speak and disposes of all the 
points of order which are raised in the House. When he is on his 
legs no body else is Supposed to stand. Any itemin the House can 
be discussed only with his Permission. He recognises the members 
on the floor of the House. It may however, be remembered that 
though the Vice President of India is the Chairman of Rajya Sabha 
yet he is not elected by that House alone. His election procedure 
has already been discussed separately. 


But at times the Chairman is Not in a position to preside over 
the meetings of House due to one or several reason. In his absence, 


Rajya Sabha. As soon as he ceases to be a member of the House, 
he also vacates that Office. The Chairman of the Rajya Sabha can 
be removed from his Office by a Resolution of the Rajya Sabha, 
which is also approved by the Lok Sabha. When such a resolution 
is under discussion he is Provided an opportunity to participate in 
the discussions but cannot Vote. In addition when such a charge 
of removal is levied against the Vice President, he leaves the chair 
when the resolution js under consideration of the House. 


FUNCTIONS AND POWERS OF THE RAJYA SABHA 


Rajya Sabha being Upper House of Indian Parliament does 
Not possess co-equal Powers with the Lok Sabha in money matters 
which is Lower House of Union Parliament. 
has much less Powers than the Lok Sabha. 


both the Houses have co-equal powers. A non money bill can be 


very non-money bill must be passed by both the Houses of Parlia- 
ment and in that Tegard both the Houses are at par. 
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Senators having more glamour and longer tenure, usually carry the 
day. The position is also not like the one prevailing in England, 
where the House of Lords has the power to delay the matters but is 
nitimately forced to agree to what has been proposed by the 
Commons. In India, the position is somewhat different because the 
Rajya Sabha is neither so weak as the House of Lords in England, 
nor so powerful as the Senate in the USA. 


But even then the position of Rajya Sabha in a joint session is 
not as strong as that of the Lok Sabha. It is because numerical 
strength of Lok Sabha is more than that of the Rajya Sabha and 
in case of any voting the former is likely to win, because each 
House is likely to vote in its own favour to save its prestige. The 
Lok Sabha has advantage in another respect also, because in such a 
joint session speaker of the Lok Sabha presides. Not only this, 
but it is the Council of Ministers which decides whether on a con- 
troversial matter view point of the Rajya Sabha is to be adjusted 
and whether such a matter is to be pursued or dropped. Since the 
Council of Ministers is jointly and collectively responsible to the 
Lok Sabha, therefore, it is likely to go with the view point of that 
House. Thusin actual practice the Rajya Sabha can delay a non- 
money Bill for period of six months but cannot kill that, if Lok 
Sabha is keen to see that through. 


In so far as money matters concerned, the Rajya Sabha is of 
course much weaker than the Lok Sabha and much less than the 
Senate of the USA. All money bills can originate only in the Lok 
Sabha. No money bill can originate in the Rajya Sabha. Ifa money 
bill passed by the Lok Sabha is sent to the Rajya Sabha that House 
can delay it fora period of 14 cays. Incasea money bill is not 
returned within that period that will be treated to have been passed, 
In case however, the Bill is returned within this period, with any 
Suggestions or modifications, it is for the Lok Sabha to accept 
such changes or not, but in both the cases the money bill need not 
be returned to that House. The Bill as passed by the Lower House 
second time will be treated to have been passed and sent to the 
President for approval. 


Then comes control over the executive government. In a 
parliamentary form of government the Council of Ministers is col- 
lectively responsible to the Lower House e.g. the House of Commons 
in England. In India also itis responsible to the Lok Sabha-and 
not to the Rajya Sabha. The Ministers appear before the Rajya 
Sabha, pilot non-money bills in that House, reply to all questions 
put on them, leave no stone unturned to satisfy the members of the 
House, but if even inspite of all this, the members do not feel satis- 
fied and move a vote of no confidence against the Ministry, that 
will have no effect on the life of the government, even if such a 
motion is unanimously carried out. All that the House can do 
is that it expresses its dissatisfaction on government policies 
and programmes, can emberrass the government but nothing beyond 


that, 


. 
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But both the Houses have coequal powers in so far as constitu- 
tional amendment ‘is concerned. India’s constitution has so far been 
amended as many as 45 times and several non-official amendments 
proposed by the members in both the Houses could not be carried 
out for want of government support. According to the constitution, 
it is provided that constitutional amendment can be proposed in 
either House of Parliament. Thus in this regard there is no distinc- 
tion between the two. It is also provided that such an amendment 
must be approved by both the Houses by a majority of each House, 
as specified in the constitution, in each case. It may be remembered 
that there is no provision under the constitution by which a joint 
sitting of the House can be called to solve a deadlock on any con- 
Stitutional amendment. 


Both the Houses have co-equal powers in certain other matters 
as well, including election of the Vice President of India, impeach- 
ment of the President and removal of the judges of the Supreme 
‘Court and High Courts and also that of the Comptroller and Auditor 
General of India. 


In another respect in which both the Houses have co-equal 
powers is the approval of the declaration of emergency in the 
country. Unless both the House approve, there can be no emergency 
in the country. If there is need for setting up martial law or suspen- 
sion of fundamental rights, then also the approval of Rajya Sabha is 

unavoidable. Under the constitution Union Public Service Commis- 
sion has a special status. It is expected to perform certain specific 
functions. In case government decides to taken away.some of the 
functions of the Commission or for that matter of the Comptroller 
and Auditor General of India, for that the consent of the Rajya 
Sabha is as much needed as that of the Lok Sabha. 


Tnere are however. certain fields in which Raj 
exclusive rights. In India this House is supposed eee tie 
states. Under the constitution there are certain specific subjects 
which have been mentioned in the state list and it is the exclusive 
responsibilty of the states to enact laws on the subjects mentioned 
in that list. But Rajya Sabha by a 2/3 majority, can pass a resolu- 
tion that particular subject mentioned in the state list may be trans- 
ferred either to the central list or concurrent list, thereby depriving 
the states of its authority on the subject. Art 249 (2) of the 
constitution provides that such a resolution when passed by the 
Rajya Sabha shall remain in force for such period not exceeding one 
year, as may be specified in the resolution. It is also provided 
that such a resolution shall continue in force for a further period 
of one year from the date on which under this clause it would 
otherwise cease to be in force. When such a resolution is passed 
by the Rajya Sabha, then alone the Parliament shall be competent 
to pass any enactment on a matter so amended by the Rajya Sabha. 
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Art 312 of the constitution provides that the Rajya Sabha js 
entitled to create a new All India Service, by passing a resolution by 
2/3 majority of the House, if it feels that creation of such a service 
is in the national interest. It is also for the Rajya Sabha to regu- 
late recruitment and conditions of service of persons appointed to 
any such service. 


Forty Second Constitution Amendment Act dealt with all India 
Judicial Service. The amendment covered subordinate courts. 
It was provided that in this service posts not inferior to that of dis- 
trict judge shall be included. It was also provided that law provid- 
ing for the creation of the all India Judicial Service aforesaid may 
contain such provisions for the amendment of subordinate courts as 
may be necessary for giving effect to the provisions of that law and 
no such law deemed to be an amendment of this constitution for 
purposes of Art 368. In this way the powers of the House were 
effected. Then it is left to the Rajya Sabha to initiate a proposal 
that Vice-President of India may be removed from his office. 
In addition when emergency isin operation in the country and 
the Lok Sabha has been dissolved, it is left to the care of 
Rajya Sabha to kezp an eye on the activities of the govercment 
and to see that emergency powers are not misused. 


CRITICAL STUDY OF RAJYA SABHA 


Now a question arises as to what is the real position of the 
Rajya Sabha. Is it really a House which is significantly contributing 
to the Indian political system or merely it is a House which has been 
created because India is a federation and a federation must have a 
bicameral system of legislature. It was accepted even in the Consti- 
tuent Assembly that in Indian Parliament centre of political acti- 
vity shall be the Lok Sabha. But in India it was perhaps never the 
intention of constitution makers that Rajya Sabha should be an 
appendage of Lok Sabha, because had that been so, that House 
would not have been given some exclusive powers. In the words of 
Pylee R.jya Sabha is, “an important part of governmental 
machinery ain] not an ornamental superstructure or an unessential 
adjucent.”? With the passage of time in India, different political 
parties have been nominating or persons for the Upper House who 
have been politically mature as well as have earned name for their 
sincerity. Same can be said about nominations made by the 
President. They have significantly contributed with their maturity 
and soundness of views on every bill which came up for discussion, 


Now comes controversial problem of representation to the 
states. Some of the critics argue that like any other federation, 
in India too the representatives are not chosen on the basis of those 
who represent the interests of the State, but on the basis of politi- 
cal party in power in the state. At the time of every binnial elec- 
tion the composition of the Rajya Sabha changes because the 
political party which is in power at that time returns representatives 


iie. 


1, Plyee M. V.. Constitutional Government of India, p. 38, 
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belonging to it. Thus they feel that the Rajya Sabha does not serve 
the basic purpose for which it was created. They argue that the mem- 
bers in the Rajya Sabha express their views on the basis of their 
party affiliations. Even if that isso and the argument is accepted 
such a situation is unavoidable in our present day political system in 
which every institution must work on the basis of party affiliations. 


Rajya Sabha so far has refused to act as mere shadow of the Lok 
Sabha. As early as in 1953 Rajya Sabha directed its member ,who 
was then Law Minister of the government not to associate himself 
with any activity of the Lok Sabha, as long as the House was given 
proper representation, along with the Lok Sabha on Public Accounts 
Committee. The House resisted till Prime Minister Nehru intervened 
and agreed that the Rajya Sabha shall have seven representatives 
on the Committee. A year later tn 1954 when N.C. Chatterjee a 
Member of Lok Sabha, called Rajya Sabha as a pack of urchins, 
there was much resentment in the House. It was after great 
difficulty that the matter could be settled. 


In 1963 Rajya’Sabha felt that an attempt was being made in 
the Lok Sabha to deprive it to discuss the budget before its discus- 
sion in that House. This was resented by the House. In 1961 it 
forcefully stuck toits views on Dowry Prohibition Bill, when in 
order to solve the problem a joint session of both the Houses was 
held and in that one of the two major recommendations of the 
Rajya Sabha were accepted. In 1968 Lok Sabha decided to refer 
Banking Companies (Amendment) Bill toa Select Committee of its 
own. Rajya Sabha resented this and demanded that a Bill of this 
nature should be referred to Joint Select Committee of both the 
Houses. In 1970 came Constitutional Twenty Fourth Amendment 
Bill, which had been passed by the Lok Sabha. It proposed to 
abolish Privy purses and privileges of Indian princes. It wasa 
Major issue, but the Rajya Sabha exerted itself and voted against 
it, with the result that the amendment could not be carried out, 


In 1977 Janta Party came to power in the Lok Sabha and 
formed its government. At that time Congress party was in majority 
in the Rajya Sabha. In April, 1977 Lok Sabha Passed two measures 
which were sent to the Rajya Sabha for approval. The later 
House suggésted certain amendments, which were not acceptable 
to the government with the result that the Home Minister decided 
that both these bills be allowed to lapse, rather than bowing to the 
pressure of the Rajya Sabha. Again the Rajya Sabha asserted itself 
when it demanded that a copy of the charges of corruption etc. 
against the family members of Prime Minister Desai and Home 
Minister Charan Singh should be placed on the table of the House. 


For days together, it did not allow the government to proceed 
smoothly. 


In 1979 elections were again held in the country and on the 
basis of results declared in early 1980 Congress (I) formed govern- 
ment at the centre. At that time Janta Party was in majority in the 
Rajya Sabha. When a motion of thanks to be President for his- 
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address was sent to the Rajya Sabha, after its approva! by the Lok 
Sabha, the former passed that in an amended form. Jt was for the 
first time that in the history of Parliament in India, Rajya Sabha 
amended a Presidential address. 


Again in the history of Indian Parliament several occasions 
have risen when Rajya Sabha made amendments in the Bills 
passed by the Lok Sabha and thus acted as a.truerevisory body, 
which is one of the important functions of an Upper House. The 
House has also helped the Lok Sabha to relieve it from some of the 
burden of its work. Several non-money bills are introduced in this 
House, which otherwise would have been introduced in the lower 
House and thus its burden of work would have considerably incre- 
ased. Even Constitutional Amendment Bills e.g. 40th Constitu- 
tional Amendment, are introduced in the Rajya Sabha. In the 
absence of this House, it would have been very difficult for the Lok 
Sabha to cope with heavy, work load. About the position 
of Rajya Sabha Prof. K.V. Rao says, “An awakward situation may 
well.arise if a government has slender majority in the Lok Sabha 
but-to which a substantial majority of the Rajya Sabha is opposed, 
is defeated in a joint sitting of two Houses.* 


Asevery one‘is aware that Janta Party was quite keen that 
changes introduced by Forty Second Constitution Amendment 
Act, should be revoked. Butit knew that in the Rajya Sabha 
Congress party was in power and as long as Rajya Sabha was 
agreeable, constitution could not be amended. Accordingly it 
could amend the constitution only to the extent to which Rajya 
Sabha agreed. 


Thus in India Rajya Sabha has, to a great extent, justified its 
existence. Its role and responsibility is being now increasingly felt 
under changed circumstances. As long as Congress party was in 
power in both the Houses, there was not much of a problem, 
because it was sure that under party discipline Rajya Sabha will 
agree to what is passed by the Lok Sabha. But between 1977 and 
1979 Janta party felt the taste of Rajya Sabha’s power and existence 
when it was faced with a hostile Upper House. Similarly in 1980 
Congress (I) which was in power in the Lok Sabha felt the punch 
of Rajya Sabha, where Janta was in power. 


OTHER SIDE OF TEE PICTURE 


But there are many critits of Rajya Sabha in India. They 
argue that Upper House of the Parliament has not come upto the 
expectations of the ‘consfitutjon makers. According to them 
founding fathers of the constitution wanted that Rajya Sabha 
would have mature persons. But®in actual practice what. has 
-happened is that the average age of Lok Sabha members and 
those of the members of Rajya Sabha has remained almost the 


1. Rao. K:V, Parliamentary Democracy in India , 128, 
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same. It was also expected that Rajya Sabha will present the 
composition of the. state legislatures, but that too has not 
happened. On the other hand the members of the Rajya Sabha 
have been working with their political prejudices without caring for 
the political changes which came in the state legislatures from time 
to time. In effect the trend of discussions on important Bills, both 
in the Lok Sabha and the Rajya Sabha has been on the same party 
lines. Then it is argued that in the Rajya Sabha, on several 
occasions, political parties have provided membership to their 
disgruntled party people, who otherwise could not be placed in 
any position of authority. 


These critics also argue that founding fathers of the consti- 
tation also left certain inherent defects in the composition of the 
Rajya Sabha, for the reasons best known to them. By providing 
seats to each state in the Rajya Sabha, more or less on the basis 
of population, they aimed at giving more representation to bigger 
states like U.P., Maharashtra and Bihar. Incidentally these have 
traditionally been Congress strong holds. They also allege that 12 
members who are to be nominated by the President, will always 
side with the centre, because they represent no state, and thus can 


tilt the balance in favour of centre, as against the interests of the 
states, at any time. 


It was in 1973 that a senior congress Member of Lok Sabha, 
Bhibhuti Misra, moved a resolution in the Lok Sabha that Upper 
House should be abolished. He pointed out that even Gandhiji 
and Pt. Nehru supported unicameral legislature. He argued that 
membership of Rajya Sabha was back door entry to Parliament. 
According to him without this House it would have been easy for 
the Lok Sabha to implement its progressive programmes; like bank 
nationalisation and abolition of privy purses or to introduce fat 
reaching land reform measures. But the proposal was not suppor- 
ted by majority of the members who felt that a bicameral system 
of legislature was unavoidable fora federal polity. In India the 
Rajya Sabha has held good reputation for high standard of debates 
on important issues and has also successfully delayed legislation 
on matter which might otherwise been the outcome of the passions 
of the moment. It is not only the best constituted second chamber 
in the world but as Prof. Jatendra Rajan has remarked, “It is alse 
the most well balanced $h its powers to fit in modern democracy 
and to serve the constitutional purpose which a second chamber 
in democracy is required to perform in the best possible manner.”’ 


THE LOK SABHA 


Lok Sabha is Lower House of Indian Parliament. Art 81 of 
the constitution deals with the composition of this House. It had 
Originally beea provided that the Lok Sahha shall consist of not 
more than 500 members to be directly elected by the peopl: and 


not more than 25 members to be elected from the Union Terris. 
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tories. It had also then been provided that each Tepresentative 
shall not represent less than 5 lakh or more than 7'5 lakh of popu- 
lation. But subsequently as the population increased, there were 
two alternatives open namely, either to increase the size of the Lok 
Sabha or to end the restriction that each representative shall not 
represent more than 7°5 lakh of population. In 1953 Second Cons-- 
titutional Amendment Act was passed by which population restric- 
tion was done away with. Now according to Act 81 of the cons- 
titution the House of the people shall consist of not more than 525 
members chosen by direct election from territorial constituencies 
in the states and not more than 20 members to represent the Union 
Territories chosen in such manner as the Parliament may by law 
provide. It is also provided in the constitution in Art 81(2) that each 
state shall be allotted a number of seats in the Lok Sabha in such 
manner that the ratio between that number and the population of 
the state, in so far as possible shall be uniform fòr all states. In 
other words for allocating number of seats the basis shall be uni- 

. form. Obviously in this arrapgement thé stdtes which have more 
Population shall have more seats, as compared with the states, 
which have less population. 


In order to return the representatives each state shall be divi- 
ded into territorial constituencies in such a manner that the ratio 
between ths population of each constituency and the number of 
seats allotted to it, shall as far as possible, be the same throughout 
the state. Since the whole arrangement is based on population 
it was provided that population meant the population as ascertained 
at the last preceding census of which the relevant figures had been 
published. This provision was however, amended by Forty Second 
Constitution Amendment Act by which it was provided that the 
reference to this clause to the “last preceding census of which rele- 
vant figures have been published shall until the relevant figures for 
the first census taken after the year 2000 have been published”, be 
construed as reference to 1971 census, 


The Lok Sabha is a body which consists of representatives 
directly elected by the people: but Art 331 ofthe constitution pro- 
vides that in case the Presidcut is of the opinion that Angle Insan 
comunity has noe been adequately represented in the Lok Sabha 
he may nominate not more than twu members of that community 
in the House. There is no specific nomination of the members of 
scheduled castes and scheduled tribes, by the President in the 
Lok Sabha, but from certain constituencies, which are notified in 
advance by the Election Commission, the members belonging to 
the scheduled castes and schedule tribes can only be returned. 
Thus these castes and tribes get adequate and proper represen- 
tation in the Lok Sabha. 


Since in India census takes place after every decade and as a 
result of which population of the states iicreaser necessitating 
adjustment of seats for the Lok Sabha and delimitation of constj- 
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tuencies, Art 82 of the eonstitution, therefore, provided that upon 
the completion of each census the allocation of seats in the Lok 
Sabha to the states and division of each state into territorial 
constituencies shall be readjusted, provided that such readjustment 
shall have no effect on the representation in the House of the 
People until the dissolution of the existing House. Forty Second 
Constitution Amendment Act however added a provisio by which 
it was provided that such readjustment shall take effect from such 
date as the President may, by order. specify and until such readjust- 
ment takes effect, any election to the House may be held on the 
basis of territorial constituencies existing before such adjustment. 
This Act also provided that until relevant figures for the first census: 
taken after the year 2000 have been published, it shall not be 
necessary to readjust the allocation of seats tc the states in the Lok 


Sabha and the division of each state into territorial consti- 
tuencies. ; 


Under the existing laws reservation of seatsfor the members. 
of scheduled castes and scheduled tribes in the Lok Sabha would 
have come to an end by January, 1980. Forty Fifth Constitution 
Amendment Act, extended this period by another ten years. 

Since in India there has been a population explosiou, a 
mber of seats in the Lok 
and voter ratio will go 
ot be a true representative 
body of the people. In 197] the Hen Chief Election Commissioner 

abh: i 
E 10.4 Ae arditg to bee 1a should be increased from 


member. According to him 
nd since 1832 has 
n of the country 
ed that even if the 
rence in so far as 


¢ d, because only few people 
Personally contact their Members of Lok Sabha. But so far the 


position is that the size of the Lok Sabha has not increased beyond 
545. Jn 1980 when the Lok Sabha was again reconstituted, after 
the fall of Janta and Lok Dal Governments, Congress(I) was returned 
to power with thumping 2/3 majority securing 351 seats in a House 
of 545. But by that time elections to some of the constituencies in 
Assam, Meghalaya, West Bengal, Orissa, Himachal Pradesh and 
Jammu & Kashmir could not take place. It may be mentioned that 
Lok Sabha has an effective strength of 542. The party-wise position 
4n the Lok Sabha being as given on next pag 
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Ye Sa S & zat 
Š ASS oe S § 3 
x ~ go A R RES 
2a ea Sg AS ok S 
Šg SSE a A e A SAAN 
Andhra Pradesh 42 4 — — 1- — — — 4 
Assam 14 2 — — — — — — = 2 
Bihar 54 30 8 5 4 4 — 3 — 54 
Gujrat 26 25 1 — — — — — — 26 
Haryana 10 5 1 4 — — ~= — — 10 
: 4 3 - — — - — — — 3 
J&K 6 Ss Sh S A S i 
Karnataka 28 yp es SS SS 
7 Kerala oy Ste a) ad heh 2) 
M.P. 40 3 4 — — — — — — 40 
Maharashtra 48 39 8 — 1 — — — — 48 
Manipur 2 i ee 
Meghalaya 2 1 a ee 
Nagaland 1 eS SSS a SS 
Orissa 21 9 — L—-—- — = =F 20 
| Punjab 13 1 SS SSS St 3 
Rajasthan 25 ls. 4. 2.1 = — = = 25 
Sikkim eel SS SS Se ett 
Tamil Nadu 39 2 — — — 1 — 19 — 39 
Tripura 2 te) 
U.P. 85 SIS A I EE 
West Bengal 42 4 35107 JON AN] 
Andaman & $ 
| Nicobar Island 1 1 = a Ln Wa 
Arunachal Pradesh 2 2 AS SS 2 
Chandigarh 1 1 LIOR SIA 
Dadra & Nagar 
Haveli 1 a ee SE 
Delhi 7 EEEL ae l 
Goa, Daman & 
Diu 2 SS eS See 2] 
Lakbadweep 1 Aang SS Sy se ae OA 
Mizoram 1 See SEE Se SP eee OA a] 
Pondicherry 1 Te n Pe ase ay TT 


Thus Congress (I) won 351 seats; Janta 32: L D 41 ; Congress 
13: CP110; CPM 35; others 39 and independents only three 
seats. 


As already said in the Lok Saha there are certain number of 
constituencies which have reserved for the members of scheduled 
castes scheduled tribes and the pzople belonging to these commu- 
Nities can only be returned from these constituencies. The position 
in this regard is as given on next page: 

2 
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; 2 of the State No of Seats Reserved for Scheduled 
mee hgh Castes and Scheduled Tribes 


Sie 
Andhra Pradesh 


Assam 
Bihar 
Goisrat 
Haryana 
H.P. 
Kasnataka 
Kerala 
J&K 
Mizoram 
Maharashtra 
Megheiaya 
Manipur 
Madhya Pradesh 
Orissa 
Punjab 
Rajasthan 
Nagaland 
Pondicherry 
Tripura 
Tamil Nadu 
U.P. 
West Bengal 
Arunachal Pradesh 
Chandigarh 
Delhi 
Andaman and Nicobar Island 
Dadra & Nagar Haveli 
Goa, Daman & Diu 
Lacadive Minicoy Islands 


n 
(i dill es essa Telewest hes 1 lo menne ae 


- Piir E ee 
Elections to the Lok Sabha are heldon the basis of universal 
adult franchise in which ry citi i i 
vote without sex orp 


caste and creed on the other, provided he possesses the following 
qualifications : 


PPelt tle l el teleomtwel | ll l ravn 


(a) heis not less than 25 years of age. 


(b) has resided in the constituency for a minimum period as 
prescribed by law. 7 


(c) should not be of unsound mind. 


(d) should not otherwise be disqualified to become a member 
of the Lok Sabha. 


(e) should not hold any office of profit either in the central 
or in the service of state goverment. 


Art 102 of the constitution deals with disqualifications for 
membership. Subéclause (a) of this Article provides that a person 


4 a= 
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shall become disqualified to hold membership of either House of 
Parliament if he held an office ‚of profit under the Government of 
India or the Government of any State, other than an office declared 
by Parliament by law not to disqualify its holder. This sub clause 
of the constitution was amended by Forty Second Constitution 
Amendment Act which provided that a person shall disqualify him- 
self for membership provided he did not hold an office of profit 
under the Government of India or the State Government as is 
declared by Parliament by law to disqualify its holders. In the 
words of Dr. Singh, “The object of the provision is to secure 
independence of Members of Parliament and to ensure that Parlia- 
ment does not contain persons wlo have received favours or bene- 
fits from the executive and who, consequently, being under an 
obligation to the executive might be amendable to its influence.’ 
The term ‘office of profit? has not been defined anywhere in the con- 
stitution. But itis by and large accepted that office means a fixed 
Position for the performance of duties whereas office of profit means 
an office capable of yielding a profit or from which a person might 
Teasonably to be expected to make a profit, but the amount of profit 
is immaterial. 

Art 103 of the constitution deals with authority which is to 
decide whether a person had disqualified for the membership of the 
House or not. This Article provided that the question shall be 
referred for the decision of the President and his decisions shall be 
final. It was also provided that before giving his decision the 
President shall obtain the opinion of Election Commission and shall 
act according to such opinion. Forty Second Constitution Amend- 
ment Act modified this and provided that : 

If any question arises 


(a) as the whether a member of either House of Parliament has 
become subject to any of the disqualifications mentioned 
in clause (i) of Article 102 or 

(b) As to whether a person, found guilty of corrupt practice 
at an election toa House of Parliament under any law 
made by Parliament, shall be disqualified for being chosen 
as, and for being, a member of either House of Parliament 
or of a House of Legislature of a State, or as to the period 
for which he shall be so disqualified, or as to the removal 
of, or the reduction of the period of, such disquali- 
fication, 

the question shall be referred for the decision of the President and 
his decision shall be final. 

(2) Before giving any such dccision on any such question, the 
President shall consult Election Commission and the Election 
Commission may, for this purpose, may make such enquiry as it 
thinks fit.” f 


But Forty Fourth Constitution Amendment Act has again 
Teštored the original position and omitted the change made by 


Forty Second Constitution Amendment Act in so far as this Article 
E i Sa Ra neat a ee. PAT A ee ETL 


1. Singh, D.K. ; op. cit, pp. 232-33. 
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is concerned. l 
There can be no.simultaneous membership. A person who is 

elected to.the Lok Sabha, shall have to vacate his seat, of either - 
Rajya Sabha or any state legislature, of which he might happen to 
be a member. His seat will be deemed to have become vacant, as 
soon ashe csases to be Indian citizen or has incurred such other 
disqualification for the membership of the House, as may be pres- 
cribed by law. He can resign his seat any time after writing a letter 
of resignation tothe Speaker of the Lok Sabha. His seat in the 
House will be treated as vacaat if he remains absent from the House 
continuously for 60 days without obtaining Speaker’s permission or 
he has been found guilty of using corrupt practices in the election. 
He wilt vacate his seat if he has been convicted by a Court of law 
forany offeace and sentenced to imprisonment by it for a period 
Of not less than two years. Under the Representation of People’s 
Act 1951, a, member of Lok Sabha shall be required to vacate his 
seat if-he fails to send his election returns within specified period 
of time or when dismissed for disloyalty to the nation while in 
service or it had been established that he had interest in govern- 


ment contracts and used his position to promote his commercial 
interests, i : 


DISSOLUTION OF THE LOK SABHA 


Article 83 of the constitution has fixed normal life of Lok Sabha 
at 5 year, unless of course the House is dissolved earlier by the 
President, when he is satisfied that it is not possible for the country 
to have a stable government with the, present composition of the 
House or when the Prime Minister has advised the President to 
dissolve the House. The House was dissolved on the advice of the 
Primé Minister before completion of its normal term in 1971 and 
1977, whereas in 1979 it had to be dissolved because of instable 
politica] conditions. Under Forty Second Constitution. Amendment 
Act normal life of the House was increased from 5 to 6 years and it 
was provided that the life of the then existing House also be 
increased to 6 years. But with the passing of Forty Four Consti- 
tution Amendment Act, the life of Lok Sabha, including that of -the 
then existing House was reduced to 5 years. 
~ In 1979 when the Lok Sabha was dissolved an unprecedented 
Situation arose, In an Indian State, when the President is satisfied 
that state administration cannot be rnn in accordance with the 
Provisions of the constitution, the House is dissolved and the state) 
administration is run by the Governor, as the representative of the 
President. In order to assist him some advisers are also appointed. 
But in 1979 Charan Singh, the then Prime Minister resigned with- 
out facing the Lok Sabha and President in turn dissolved the House. 
In the constitution there being no provision of appointing an 
adviser or such a situation having not arisen earlier, a question 
that arose was who should run the country, till new Lok Sabha is 
convened. There is of course convention of a care taker 
government at the centre, but that is for a very short period. But 
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in this case the period was sure to be longand the government 
‘saddled in authority was to get the elections conducted. The 
President decided to let-Charan Singh and his government continue 
as care taker government, till the -time new government was 
installed. It evoked a lot of controversy in the political circles, 
particularly by the opposition on the fc_lcwing grounds : 


(a) How could a person run the Government who has not 
faced the Lok Sabha for evena single day and resigned 
on the ground that he did not command the majority of 
the House. 


(b) How could it be expected of such a Government to. 
arrange free and frank elections in the country, when 
fortunes of the Prime Minister and his party were at 
stake, particularly when the country’s political situation 
was very fluid, 


(c) Who was to decide what was a policy and a non policy 
decision and what were the guarantees that policy- 
degitions taken by such a Government shall be imple- 
mented ? In fact care taker Government took important 
policy decisions e.g. payment, of bonus to railway and 
p:stal employees. 


(d) What should be the duration of a care taker Government? 


On the advice of the Prime Minister, the President summons, 
prorogues as well as dissolves the Parliament, dissolution of course 
being in the case of Lok Sabha alone. But according to Art 85 of 
the constitution 6 months shall not intervene between its last 
sitting in one session and date appointed for its first sitting in the 
next session, In this connection it may be pointed out that prou- 
rogation is different from adjurnment, because adjurnment does not 
end the session but suspends the sittings of the House, whereas 
proroguing is the act of terminating the parliamentary session. 
Then whereas the House adjourns with the decision of the House 
only, it is prorogued by the President. 


In India each budget session of Parliament begins with an 
address of the President, who in his budget speech outlines the 
policies and programmes of the government in the year to come, 
Such a speech is prepared by the government and at the end if no 
vote of thanks is passed by the Lok Sabha, for the President for 
his addressing the joint session, that means a vote of no confidence 
against the government. Art 86 of the Constitution provides that 
the President may address either or both the Honses of Parliament 
and can also send messages to either House of Parliament whether 
with respect to Bills then pending or otherwise. It is obligatory 
on the part of the President to consider such messages. 


POWERS AND FUNCTIONS OF THE LOK SABHA 


Lok Sabha being the Lower House of the Parliament and 
consisting of elected representatives of the people has comparatively 
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more powers than the Rajya Sabha. Both the money as well as 
A bills can be introduced in the Lok Sabha. Though 
non-money bills can also be introduced in the Rajya Sabha as well 
but money bills can bs introduced only in the Lok Sabha. Whether 
a billis a money or non money bill, will be decided by the Speaker 
of the Lok Sabha, whose decision shall be final. As already pointed 
out a money bill, when passed by the Lok Sabha, is sent to the Upper 
House, which must return it with or without comments within a 
period of 14 days. In case the Bill is not received back within 
‘this specified period, it is treated to have been passed. In case the 
Bill is received with some modifications which are not accepted by, 
the Lok Sabha, that need not be sent back to the Rajya Sabha, but 
is sent to President for his approval. We have already discussed 
procedure about non-nioney bills, where a joint sittings of both 
the Houses is to be called-to settle the differences but in money 
matters Lok Sabha has got almost absolute powers and is thus the 


custodian of national purse and watch keeper of country’s income 
and expenditure. 


In this connection it may also be pointed out that India is 
over contralised federation and the Parliament has powers to enact 
laws on the subjects mentioned both in the central as well as 
concurrent lists. In addition, Parliament is also empowered to 
legislate on the residuary subjects. Several times the State 


assemblies in India had to be dissolved on the plea of break 
down of constitutional machinery. 


tration of the state, for all practical purposes, during this period 
is taken over by the Pa 


ee tis tliament, which in effect means by the 


y yrhen comes control Over the executive. 

ton the Council of Ministers is jointly and collectively responsible 
to the Lok Sabha. It can rene Pohon and Aly as 
long as it enjoys the confidence of the majority of the House. Soon 
after the confidence is lost the ministry is supposed to resign. The 
Lok Sabha exercises this control in several ways. It keeps the 
ministry on its toes during the question hour, by raising half an 
hour discussion. by moving adjournment motions and criticising 
government’s policies and programmes at the time of budget. But 
difficult time for the government comes when opposition .in the 
Lok Sabha moves a vote of no confidence against the Government. 
During the period when the motion of no confidence is under 
discussion, the opposition launches heavy attack on the govern- 
Ment. It badly criticises its policies and exposes their weaknesses, 
faults and falterings. On its own side the government defends its 
policies and if at the end the motion is successfully carried the 
government resigns. In the history of Indian Parliament votes of 
no confidence against the government have been moved several 
times. But it was only in 1979 when as a result of motion of no 
confidence moved by leader of the opposition Y. B. Chavan, the 


then Desai government resigned, though formally the motion was 
not put to vote. 


Under the constitu- 


In sucha situation adminis- , 


OO 
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Lok Sabha has electoral functions to perform. In the election 
of the President Lok Sabha is an integral part of the electoral ` 
college, which is constituted to elect the President. Since the 
votes of the members of all the state assemblies for the election of 
the President have been equated with those of the members of the” 
Parliament, therefore, the part of the Lok Sabha in the election 
process is very imporlant and significant. Similarly; electoral 
functions of Lok Sabha also come to focus, when it sits, in a joint 
sitting, with the members of Rajya Sabha, for the election of the 
Vice President. 


Lok Sabha has the important function of removing and venti- 
lating the grievences of the people. The members of the Lok Sabha 
are supposed to be in contact with their electo.ates. Several times 
the constituents individually or collectively approach MPs with 
their grievances and problems which the constituency in particular 
and the country in general faces. It is the function of Lok Sabha 
to express and discuss these on the floor of the House and force the 
govérnment to face the situation realistically, rather than remain- 
ing in the air. Each Ministry has an info mal consultative committee 
attached to it. Itis in the meeting of these committees that the 
members discuss particular problems concerned with that ministry- 


Soine other important functions of the Lok Sabha, of course, 
along with Rajya Sabha are to amend the constitution as and when 
such a need and necessity arises. It sits as a court of law when it 
discusses motion for the removal of judges of Supreme Court and 
High Courts or disposes of a motion of impeachment against the 
President of India. Its approval is also needed for the removal of 


Vice President of India and also that of proclamation of emergency 
made by the President. 


_ Thus the Lok Sabha has wide and vast functions to perform: 
It is however, important duty of the members of this House to 
politically educate the people and make them conscious of their 
role and responsibility as citizens of India. 


India enters into international treaties from time to time. 
These treaties cast certain obligations on the people of India. It is: 
the responsibility of the Lok Sabha to ensure that adequate steps 
are taken to see that these obligations are fully well discharged. 
Lok Sabha can also legislate on a subject which though in the 
central or state list, but for which a request has been made to it 
by two or more states. It enacts laws for the whole country when 
there is a national emergency and the Rajya Sabha has passed a 
resolution that a particular subject may be transferred from state to 
the central or concurrent list, that empowers the Lok Sabha to 
legislate on that subject. 


Along with the Rajya Sabha, the Lower House can amend the 
constitution. In fact all important Constitutional Amendment Bills. 
have so far been introduced in the Lok Sabha. It is after the 
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approval of this House that these are sent to the Rajya Sabha for 
its approval. 


Being custodian of national finances it controls contingency 
fund of India and can borrow money from foreign nations as well 
as empowers the Reserve Bank of India to raise loans from Indian 
public. Needless to says that this House decides about the taxes 


which should be levied and those already in force should be reduced 
or abolished. 


The Lok Sabha being an independent House lays down rules 
of procedure for the conduct of its own business and decides about 
the way in which it shall see that work goes on unhindered. 


Combined together both the Houses of Indian parliament i.e. 
Lok Sabha and Rajya Sabha have thus vast powers. The Indian 
Parliament can admit into the union any new state or area and can 
also change the boundaries of the existing states. In other words 
it can increase or decrease the area of any of the existing states. 
It determines salaries and allowances of minis 
servants. It can extend its life by one year dur 
emergency but not exceeding 6 months in any case 
gency had ceased to operate. It is also left to the Parliament to, 


» Provided a resolution to that effect is 
passed by state assembly concer: jori 


2/3 of the members present a 
constitution it is the responsibility of the P 


es 5 : if it so feels 
that for proper administration of justice that is necessary. It 


can adjudicate on any dispute with Tespect to the use, control or 
distribution of waters or inany inter-state river valley dispute. 
It decides about the qualification of the members as well as manner 
in which Finance Commission should be appointed and the date 
on which it will start functioning. In the public interest the Parlia- 
Ment is fully empowered to impose restrictions on freedom of trade, 
or commerce between one state or another or within any 
Part of the territory of India, On the request of states concer- 
ned it can create joint Public Service Commissions and cai pass 
resolutions for the delimitation of Constituencies and preparation of 
electoral rolls in a manner that constitution of Houses of Parlia- 


La 
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ment becomes both easy as well as the Parliament becomes a more 
Tepresentative body. It also decides for. how long English should 
continue alongwith Hindi, in India, for official purposes. It is the 
responsibility of the Parliament to decide for how long special 
tights given to schedules castes and scheduled tribes should be conti- 
nued in the sehedule and which should be removed or added. In this 
connection it may be pointed that scheduling and deschesduling 
is a very difficult problem, because those in the schedule, both as 
the members of scheduled castes and scheduled tribes, enjoy certain 
privileges, which are not enjoyed by other citizens of India. Thus 
whereas it is the desire of many castes and tribes to join the sche- 
dules, none is prepared to go out of that. 


Powers of Parliament are enjoyed by both the Houses, 
ie. the Lok Sabha and the Rajya Sabha, collectively. But 
as already pointed out the Upper House of Parliament is much 
weaker than the Lower House, particularly in financial matters on 
the one hand and effective control over the executive on the other. 
But our constitution makers did not wish that this House should 
be as weak as the House of Lords in England or as powerful as the 
Senate in U.S.A. The framers of the constitution wanted that 
both the Houses should have co-equal powers, except in financial 


matters and as already said the Rajya Sabha has iustified its exis- 
tence fully well. 


For the conduct of business the constitution provided that for 
a meeting of either House of Parliament there shall be a quorum 
which shall be 1/10 of the total number of members of the House. 
In case there is no quorum at any stage, the presiding officer of the 
House may suspend the meeting till such time that there is a quorum. 
Forty Second Constitution Amendment Act omitted both: these 
sub-clauses 3 and 4 of Art 100, which dealt with this issue, i.e. 
quorum of the House. 


THE SPEAKER 


Presiding officer of the Lok Sabha is called Speaker. Like many 
other institutions, the institution of ‘Speakership’ has also been 
borrowed from England, when it started as early asin 1377. At 
that time Speaker used to be a person who had sufficient courage 
to displease both the King as well as the Commons, because he 
used to carry the petition of the Commons to the displeasure of the 
King and orders of the monarch to the annoyance of the Commons. 
His task was difficult. But as the time passed the Commons grew 
more and more powerful and with that the dignity and authority 
of the Speaker began to incrcase. He became the custodian of 
rights and privileges of the Commons. 


In India first Speaker was appointed by the Governor-General. 
This honour was bestowed on Sir Fedrick Whyte. He was a very 
able parliamentarian and set up many healthy traditions. First 
Indian Speaker was Sardar Vithal Bhai Patel. He always maintained 
that the only authority to guide and ccntrol him was the Assembly, 
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and none else. He endeavoured his best to see that there was no 
intervention in the affairs of the House from any quarter. He even 
closed down visitors gallery when he saw police in the precincts of 
the House and in the galleries without his permission. He resigned 
in frustration when he saw that the government was not allowing 
him to function without interference. He set many healthy tradi- 
tions and made the Assembly realise that it was an independent 
House and the Speaker was custodian of their tights and privileges. 
He was followed by able successors, last of the pre-independence 
ra being Speaker Mavlankar. He was incidently the first Speaker 
of the House of the people after independence as well. He was very 
able Speaker. In the words of Dr: Rao,The period of consolidation 
Save way to new period of development only in 1946 with the ele- 
ction of Mr. Mavlankar.” Pt. Nehru always stressed that the office 
of the Speaker should always be held by persons of great dignity, 
‘who were known for their integrity. As early as in 1953 he said, 
“The Speaker represents the House. He Tepresents the dignity of the 
House and because the House represents the nation in a particular 


way, the Speaker becomes the symbol of nation’s liberty and 
freedom.” 


The Speaker, according to Art 93 of the constitution, will be 
elected by the Lok Sabha, which House will also elect a Deputy 


The Speaker once 
by a resolution of the House for which 


Unless removed earlier, the Speaker holds Office till his suc- 
cessor is appointed.. Even he does not cease to bea Speaker with 
the dissolution of the House. Under the constitution there is no 
bar for his seeking re-election to the office of the Speaker. Some of 
the Speakers even got re-elected both in the state Assemblies and the 
Lok Sabha. India so far has had distinguished Speakers like : 


1, Rao V.K., Parliamentary Democracy in India p. 95, 
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First Certral-Legislative Assembly : Sir Fredrick Whyte 

Seccnd ,, 55 A : V.J. Patel 3 

Third b 5 A : V.J. Patel & Maulvi 
Mohd. Yakub. 

Fourth ,, a 23 ' : Sir Ibrahim Rahimtoola 
& Sir, Shanmukham 
Chatty 

‘Fifth aS vi As : Mr. Abdur Rahim 

Sixth a Ai AR ; G.V. Mavlankar 

LOK SABHA SPEAKERS 

G.V. Mavlankar & G.S. Dhillon 

M.A. Ayyangar E.R. Bhagat 

M.A. Ayyanger N. Sanjiva Reddy 

S. Hukam Singh K.S. Hegde 

N. Sanjiva Reddy Balram Jakhar 


So far no Speaker in India has been removed from office by an 
adverse resolution of the House. But Speaker N. Sanjiva Reddy 
resigned as Speaker of the Lok Sabha to become.the President of 
India. Speaker in India getsa monthly salary of Rs. 2250/- in 
addition to a fixed allowance of Rs. 500/-. He also gets medical 
facilities. In order to keep the Speaker away from the criticism of 
the House his salary and allowances are charged ‘on the Consoli- 
dated Fund of India. 


FUNCTIONS AND POWER OF THE SPEAKER 


The Speakers of Lok Sabha enjoys very wide and extensive 
powers. -His foremost duty is to see that there is decorum and 
‘discipline in the House and that the business, of the- House is con- 
_ ducted in an orderly manner and in accordairce with the wishes of 
the House. This is bécoming increasingly difficult day by day 
‘because clashes between the party in power and those in oppo- 
sition are quite frequent. In addition to this, some of the members 
behave in a disorderly manner and defy the authority of the Chair 
by either not leaving the House when asked to do so or stop speak- 
ing when so directed. There is also noise in the House which 
retards smooth working of the House. Then it is the responsibility 
of the Speaker to see that those who behave in a disorderly manner 
are punished. This can be done by pulling the member to behave 
properly or by way of admonishing misbehaving members. If 
he still persists he can even be asked to leave the House. In case 
he refuses to do so, the services of Marshal can be called. 


The Speaker is the only authority to decide who shall 
hold the floor and speak. All members simply try to catch the 
eye of the Speaker. While allowing the members to speak, care is 
of course taken to see that if the leader of the party wants to speak, 
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he is given first preference, He is to seé that all political parties 
get sufficient time to vindicate their view point, so that there is no 
dissatisfaction. 


The Speaker decides about the time which should be allotted 
to each item onthe agenda. Of course, he is assisted in this by 
the Business Advisory Committee of the House. 

His authority in the precincts of the House and over the 
galleries is final. No person can enter within the four walls of the 
House or galleries without his permission. He decides when the 
galleries should be cleared of the visitors and the House should 
meet in camera. 


As presiding officer of the House, the Speaker decides what 
should appear in the proceedings, there is faithful recording of what 
had been happening in the House and the proceedings are made 
as quickly available to the people as-these can be. At the same time 
he is to see that nothing wrong goes in the Proceedings, Objectional 
matters are expunged by his orders. 

He is the custodian of rights and privileges of members of the 
the Lok Sabha. All look towarés him to see that these are protec- ` 
ted and upheld. It is to be ensured by him that there is no malicious 
criticism by the government, press or any outsider on the members 
in their individual and collective Capacity. Since the powers, privi- 
leges and immunities of Members of Parliament in India have 
remained uncodified, this task has become very difficult. But 
Speaker is to ensure that no section of the society should feel that 
the privileges of the House are being used to their disadvantage. 

The Speaker certifies whether a particular bill is a money or 
non-money)bill. It is important because Once the Speaker certifies 
that a particular bill is money bill then that cannot be introduced 


in the Rajya Sabha and that House cannot delay its sage for a 
period of more than 14 days only. See Rene 


Whensoever there is a joint meeting of both the Houses of 


Parliament, the Speaker, and not the Chairman of Rajya Sabha 
presides over such meetings. 


In the House when Speaker is on his legs, all the members 
are supposed to sit down and listen to him patiently. If any mem- 
ber continues te stand that shall be treated as affront to Speaker’s 
dignity. All the members are supposed to address him only, when 
Participating in the debate. They cannot address each other or to 
the Treasury Benches. He ecides all points of order raised during 
the course of discussion and his decision is binding. 

_ Then comes question hour. “Many members give notice of 
their intention to put questions. The time is always limited, as con- 
pared with number of questions to be answered. The Speaker decides 
which question should or should not be admitted. While admitting 
a question he is to see that the reply shall not compel the govern- 
ment to divulge an information, which otherwise is not in the 
public interests to be disclosed, that the labour involved in the 
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collection of information will commensurate with the information 
supplied, that the information will not spoil our relations unneces-. 
sarily with any foreign power and so on. Similarly Speaker.only 
allows Half an Hour discussion and admits adjournment motions. 
A vote of no confidence against the government is also admitted by 
him, 

These days quite a good business of the House is done by the 
committees which are now playing a very important role in the 
transaction of parliamentary business. Therefore, the committees 
should be so constituted that all political parties are fully represent- 
edonthem. The Speaker nominates chairman and members of 
these committees which submit their reports to him to cause these 
Placed before the House. 


The Speaker admits all resolutions for discussion and 
decides when a discussion on a bill should be adjourned. He 
ensures that no member, during the course of discussion indulges in 
tedious repetition of his arguments or unnecessarily casts aspersions 
on his colleagues or the other House. 


Speaker is the channel through which all communications 
between the House and the President must pass. Several times oppo- 
sition parties demand that a particular motion be put to vote. The 
Speaker puts these motions to vote and also announees the result 
of voting. In case there is tie, he casts his vote to decide the issue. 
Again it is Speaker’s discretion to allow a member to speak in lan- 
guage, which is: other than English and Hindi and get the speach 
translated, to the advantage of all the members who do not under- 
stand the language in which speach was delivered. 


Speaker is the head of Lok Sabha Secretariat. No officer 
or employee of the Lok Sabha can appear as a witness in any 
court of law without his permission. He can instruct the govern- 
ment to produce a document:for the use of ‘the committee or place 
a document on the Table of the House. In ths way he can force 
the government to make a document public, which hitherto it was 
unwilling to part with either on-one pretext or the other. 


No arrest or any other type of warrant can be issued by any 
executive authority or any member of Patliament within the four- 
walls of the House without his prior permission. Information about 
arrest, bail or release of a member of the House, must immedia- 
tely be sent to him. 

He accepts all the resignations which are sent to him by the 
members of he House. He has however, been empowered not to 
accept a resignation, which he feels has been signed by a member 


under duress. ; 

‘The Speaker authenticates al} the bills passed by the House, 
It is the responsibility of the chair to protect the House from the 
unnecessary executive instrusion. Pt. Nehru once said, “We wouk 
like the distinguished occupant of this chair; now and always tc 


226 INDIAN POLITICAL SYSTEM 
uard the freedom and liberties of this House from every possible 
kaer even from the danger of executive instrusion.! 


Thus the Speaker of Lok Sabha has immense responsibilities 
and powers as well. But every person’ cannot be a good Speaker. 
These days his task has become increasingly difficult. He should 
be level headed atid: firm, with’ sufficient patience to listen to all 
tedious repetitions. Hë must be courteous and have for-bearar-ce, 
fortitude, accurate knowledge about working of constitution, stand- 
ing orders and Rules of Procedure for the Conduct of Business. 


. But Speaker can discharge his duties and responsibilities only 
when he enjoys the confidence of the House, iricluding opposition 
parties. This raises many serious problems. Usually such a person 
is nominated as Speaker, by the ruling party, and subsequently 
elected by the House who has all along: been an active politician. 
How to ensure’ thata person: on being: elevated to the Chair as 
Presiding Officer, will all of a sudden become a none partisan, fully 
appreciating the view point of tht opposition. Then another prob- 
lem is that in- India so far no tradition has been developed that 
Speaker will always be returned uncontested. At the-time of elec- 
tions political parties contest even from the constituency from which 
the Speaker of the dissolved Lok Sabha is contesting. The Speaker 
thus contests on a party ticket and becomes a party candidate. Then 
another problem is that in India no healthy tradition has been 
developed that the Speaker shall not be offered or the occupant 
shall not accept any other office of Profit.from the government, 

` so that he does not look to the government for any favours. Sardar 
Hukan Singh and N.A. Ayyanger become State Governors, though 
they had’ remained Spéakets of Lok Sabha. Ih ordér td ensure 
impartiality of the chair, so far-in India no tradition has Been deve- 
loped that ‘oncea Speaker, always a Speaker.’ 


But in spite of all this from thre eve beginning. ants 
of this'chair have See ans tne occ UP 


have as their object not only to ensure the impartiality of the Speaker, 
but also to ensure that’ ‘his impartiality’ is genérally recogniséd.’’ 
In 1925 when V J. Patel became the Speaker of the Hbwée he said 
that from'this momient-he ceased to be a patty man and.that he 
belonged to ‘no. pirty-and to all’parties. He said, “In the discharge 
of my duties, T'shall assure you, observe strict impartiality in deal- 
ing with all sections of the House, irrespective of party: considera- 
tion.”®? When President Patel Tesigned his successor Maulvi 


1. Constituent Assembly Debates, Vol 11, March 8; 1948, pp. 1740-43 

2. May Braskine, Tréatis¢ on Laws, Priviléges, Prodedurés and Usdges of 
Parliament ; 9 247, - A y r i 

3. Indian Constituent Assembly Debates, Vol. VI, part Í (1925) ; Augus‘, 
24, 1925 pp 36-37. í 
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Muhammed Yakub also said,.“‘It will be my sacred duty to see that 
the rights of every individual msmibsr of every patty and ever 
section of the House are safeguarded during the brief period that 
shall occupy the chair.”! His successor in'office President Rahim- 
toola assured the House, “I would keep before. me- the mot.o of 
judicial impartiality.” -President R,K. Shanmukham Chetty said 
that, “In accordance with this well established practice I cease to 
belong to any political party from this day.. About his impartiality 
President Abdur Rahim said, ‘I need hardly assure you that in the 
discharge of my duties I shall be strictly impartial to all sections of 
the House and all views that the Hon’ble members of this House 
may hold.’’4 In 1946, Speaker Mavlanker said, ““Though a Congress- 
man...... it would be my duty to be impartial and temain above all 
considerations of party or of political career.’”® 


Speaker Ayyanger‘did not resign his seat in’ the‘party but he 
said, “It may be that [am not resigning my membership from the 
party but I shall so conduct myself in this office as to infuse a 
confidence in the minds of all parties and be absolutely impartial 
apd try to raise the standard epaventions and, traditions of this 
House.” In 1967 speaker Ayyanger sald, ‘My office requires of me 
to be impartial and judicious in the conduct of my work. Asa 
necessary corollary to said.resolve, -L resigna my membership of the 
party (Congress) to which J had thé honour to’ belong for 34 years.” 
hen comes Speaker Dillan wha said on his election as Speaker of 
Lok Sabha, “that hence forth I-do not belong to any party at all 
and that I conduct myself iņ a way that jam not only, but shall 
Appear to be just impartial, nop-controvertia] and fair presiding 
officer in, thought and geton „in 1976, B.R. Bhagat became 
speaker of the House., He also: 


so said, “Speaker is but a servant of 
the House and assuchihe equally belongs to all,Sections of the 
Hpuse. _ Hle:ig expected:to „discharge. his responsibility impartially 
-and judiciously,” Similan asswances about conducting the busi- 
ness of the House impartially and to the satisfaction of al] sections 
of the House were given by other speakers, who followed Mr. 
Speaker Bhagat. 
PARLIAMENT AT WOF 
Indian Parliament is the highest legislative boay ın :naia.' It 


prescribes its’own rules for the cconduct’of' its own business, which 
afc final and cannot be challenged 'in' the’ court‘of law. The courts 


1. Ibid. Yo). Vi, July 9, 1930; pp; 30-32. 

2. Ibid Yol;I, January 17, 1931, p 43. 

3, Ibid. Vol. III March 14, 1933 p 2059 

4) Ibid. Voi. I, January 24, 1935, p. 11¢ 

5. Ibid, Januaty 14, 1946, pp 165-66. 

6. Lok Sabha Debate Vol. I, No.l, May 11, 1957 C 38, 
7. Ibid. Vol. No. 2, March 17, 1967 C 76. 

8. Ibid. Vol. X¥-1 No. 15, August 8, 1969 C 229 

9. Ibid, Vol. LV No. 1, Jdnuary 5, 1975, C 62. 
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also cannot interfere even if it is clear that runngs of tne Speaker or 
Chairman of the Rajya Sabha were against the Rules of Procedure, 
and had been wrongly interpreted. 


two sessions is nöt more than 6 months. In India usually Parlia- 
ment meets thrice in a year. First session is convened sometime 
in February which fs also called budget session. In this session 


Session is calléd-in_ July-August and is of short duration of about 
a month or 6 weeks. ` The Parliament: next meets is November for 


ee 5 weeks and in the session supplementary budget grants are 
Passed. 


After éyery, general election when Parliament assembles for 
the first time; senior Most ‘member of the Lok Sabha takes the 
chair and administers oath of office to the members, just returned 
to the House after the cléctions; After they have taken oath, the 
members at their first sitting elect Speaker-as well as Deputy Speaker. 


The idea being that it should appear that the Speaker belongs to the 
i Then another 


Each new Parliament and budget session €very year is addres 

sed by the President. ` In order to-listen him both the Houses 
It isa -occasion but unfortuna- 

iti ies left the House, as soon 
either on one pretext or 


S the opportunity to criticise 
the government when the motion is brought before the House for 
Passing vote of thanks to the President for addressing the Parliament. 
The opposition has every right to Move any amendment motion to 
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the vote. of thanks. During the course of debate the government 
clarifies policies and programmes, When and where .ccossary, 

Since most of the work of the Housé these days is done 
through Committees, therefore as alréady ointed out from amongst 
the members of the House, the Speaket nominates ‘members of the 
Committees. He also nominates their Presiding Officers. When 
however, Deputy Speaker is member of any committee, he always 
presides over its deliberations Each committee, of course, submits 
ats report to the Presiding Officer, who in turn ¢auses it laid on the 
Table of the House for its approval. 

LEGISLATIVE BUSINESS OF THE PARLIAMENT 


The most important and difficult task of the Parliament of 
course is to enact laws. The bills which come before the House 
can be both money as well as non-money bills. These can be spon- 
sored by the government as well as by private members, namely 
those who do not belong to the government, A Private Member 
Bill can see light of the day only when it has unqualified support 
and backing of the Government. Each Bill which comes before 
the House has to pass through several stages beforeit can become 
an Act. 


First stage of the Bill is when the mover of the Bill introduces 
the Billin the House. At this stage simply title of the Bill is read 
and a very brief speech is made explaining the Bill and focussing 
attention onits main features. Also at this stage some of the 
tmportant and controvertial bills are opposed. In such a situation 
both the opposition as well asthe mover of the bill is given an 
Opportunity to explain their view point. : 

After first reading comes second reading, which is very 
important for the Bill. It is at this stage that the bill is discussed at 
great length and there is clause by clause discussion. At this stage 
the mover of the Bill may propose that the bill be taken into con- 
sideration, or that it may be referred toa Select Committee, or 
that it may be referred toa Joint, Committee of both the Houses 
or that it may be circulated for eliciting public opinion thereon. 
When it is decided that the bill be referred to the committee, either 
Select or Joint, it is called Committee stage. It is however not 
essential that every bill must go toa committee. The House can 
and in many cases in fact takes the bill into consideration direct 
without referring it to the Committee. In case it is referred to the 

. Committee, a date is fixed by which the it is required to send back 
its report. In case it is not possible for the Committee to complete 
its work by that date it approaches the House for the extension j 
of time. 

After Committee stage, then comes the Report stage. The 
Committe to which the bill is referred, has full power to make 
suggestions for the improvement of the Bill. When the bill is 
teferred back to the House, the mover may suggest that the Bill as 
reported back by the Committee, may be taken ‘into consideration, 
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or that it thay be fecommitted to the Committee.or that -the bill ip 
its modified form may be circulated for eliciting,public opinion. The 
bill at this stage is discussed clause by clause and on each clause 
approval of the House is taken. At this stage several amendments 
are moved. 


Then comes Third Reading. Since the Bill has already beer 
discussed: clause by glayge, therefore at this stage no amendments 
are moved ; only such points which could not be raised at the 

Secord stage are touched. After bill has passed through this then 
it is treated to have been passed by the House in which the Bill 
originated. It is authenticated by the Presiding Officer of the House 
In casé the other House also passes the Bill without any amend- 
ments that is then sent to’the Presideut for approval. 


As already said in case there are differences between the two 
Houses over a non-money-Bill these are resolved by calling a joint 
sitting Of the Hduse,-whereas differences over money bills cam 
easily te:solved. The Lower ‘House may not agree to the amend- 
ments proposed by the Rajya Sabha and pass the Bill in its original 
form, That then need not go to the Rajya Sabha again but is sent 
to the President for his. approval. The Rajya Sabha can keep a 
money bill with itself at the most for a fortningt. - 


No bill can become an Act unless that has been assented by 
the President. The President must give his assent to a money bill 
but he has some discretion in so fat as non-money bills are con- 
cerned. In such cases, the President can return the bill to the 
originating House that it may be reconsidered. In case however, 


In case the House is prorogued, the bills pending in the 
House at that time do not lapse and are taken over as pending bills 
for the next session of the House. Similarly when a bill has beem 
passed by the Lok Sabha and is pendingin the Rajya Sabha, that 
does not lapse on the dissolution of Lok Subha. But a bill which was 
pending in the Lok Sabha or which having been passed by the Lok 
Sabha was pending in the Rajya Sabha lapses on the dissolution of 
Lower House. A bill even if that originated in ‘the Rajya Sabha 
and was pending in the Lok Sabha for approval, lapses with the 
dissolution of the House. But when the President has called for a 
Joint Session of Parliament, prior to the dissolution of Lok Sabha, 
the bills which, weré passed by the Lok Sabha before dissolution 
and pending'in the Rajya Sabha, shall not lapse. Only such bills 
shall lapse“which were pending on dissolutions and not those bills 
which are pending with the President for his assent. 
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PASSING OF BUDGET | 

Procedyre for passing of bugdet is somewhat different from 
passing of money bills. In ‘India railway budget is presented 
separately from the general budget. Railway Minister, indicates in 
the budget statement, sources of income and also the heads of 
expenditure, including the facilities likely to be provided and atso 
expansion programme of the year. This budget is presented prior to 
the general budget of the country which is presented by Finance 
Minister after few days. 

The general budget is presented by :the Finance Minister. 
It is complicated affair, because nation’s economy very 
depends on, the national budget. It is believed that budget of 
Charan Singh, as Finance Minister badly hit the economy and 
resulted in price rise of essential commodities. Usually. the budget 
is presented on th¢ last worl-ing day of February of each year, but 
there are exceptions as well. The budget in 1980 was presented 
only in the month'of June of that year. This budget is presented 
by the Finance Minister, who in his lengthy budget speech reviews 
the State of economy of the country. His budget indicates the | 
sources of income including the income by taxation. small savings, 
economy in exp2nditure, financial aid from foreign sources etc. His 
expenditure side, gives a vivid picture of expenditure which each 
Ministry will incur on different developmental activities under its 
chirge. The budget indicates uncovered gap between the income 
and expenditure and also how that is proposed to be filled. The 
‘device of deficit financing is however, not considered conducive ‘for 
a developing economy, because that results in inflation. The budget 
in India is introduced simultaneouly in both the Houses. Each 
budget is followed by a speech of the Finance Minister, who eX- 
plains his proposals broadly, giving clarifications on the taxation 
and other proposals and that which sector of the economy has been 
given preference over the otherand why. The budget also indicates 
the amount which is non-voteable. The expenditure chargeable on 
this account includes emoluments payable to the President of India, 
Chairman ‘and Deputy Chairmen of the Rajya Sabha; Speaker and 
Deputy Speaker of the Lok Sabha, interest, sinking fund and rede- 
mption charges, salaries and allowances of judges of Supreme Court, 
Chief Election Commissioner and Comptroller and Auditor General 
of India etc. etc. Since these offices enjoy autonomy unde: the 
Constitution, therefore their salaries and allowances are not put to 
vote. 

Barring expenditure on these accounts all other demands 
are put before the House as “Demands for Grants’. Every 
such demand is placed with the approval of the President. 
Oace the budget has been presented there is general discussion 
on that in both the Houses. At this stage only general 
principles on which demands are based are discussed and the 
government is criticised for giving priority to one sector over the 
Other and so on. Of course, Finance Minister defends the policies 
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motions suggesting that expenditure earmarked for a particular 


case such a motion is carried out, that will mean virtual vote of no 
confidence against the government. Since there are several 
Ministries and the time at the disposal of the Parliament is very 
limited, therefore, in many cases demands of several Ministries are 
grouped together and put to vote ata time. The. government 


tion bill’. - At this Stage no amendments are moved because the 
House has already discussed demands. After the Appropriation 
` bill has been passed and certified by the Speaker, as money. bill, it 
is sent to the Rajya Sabha for its approval and thereafter it js sent 
to the President for his approval. After he has approved then the 
government is empowered to draw money from the treasury. 


_ There is also provision for supplementary budget. At the 
"time of Presentation of budget the government anticipates certain 
things and situations, But after the budget has been presented 


There is also system of presenting interim budget as well. After 
the general elections, sometimes the time available might be so 


But for meeting expenditure there is always need for income. 
A part of the budget deals with income i.e. taxation proposals of 
the year, This is presented to the House in the form of Finance 


Propose levy of any new tax because all taxes are proposed only by 
the government. Finance Bill, after it has been presented to the 
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House passes through the same stages, as the Appropriation Bill. 
No reduction of taxes suggested in the Finance Bill is possible, un- 
less the government is prepared to accommodate the opposition. 
Quite often the government agrees to reduce some of the taxes, in 
view of the criticism levied by the opposition. In 1980 Railway 
Minister agreed to reduce/exempt certain goods from enhanced pay- 
ment rates prepared in the budget to accommodate the view point 
of the opposition. 


COMMITTEE SYSTEM IN INDIAN PARLIAMENT 


g Commitee system in Indian Parliament has come to stay as an 
integral part of transacting smooth business of the House. Itis 
accepted that without such a system it will almost be impossible for 
any legislative body to finish the volume of work which it is required 
to handle. The word ‘Committee’ finds its origin from French 
work ‘Commiax’ which means trust. “Hence, in the usage of 
Parliament or other legislative assemblies, the word come to signify 
one or more member of legislative body into whose hands a matter 
under discussion is placed for investigation and report.”* In the 
words of H.M. Robert, ‘a Committee is a body of one or more 
Persons appointed or elected by an Assembly or Society to consi- 
der or investigate or take action in regard to certain matters or 
subjects or to do all these things.”? The hisory of committees in 
India began with the establishment of first legislature in 1854. The 
Legislative Council (1854-61) appointed a committee to consider 
what should be its standing order on its first sitting held on May 
20,1854. It was a committee of four Persons appointed by a House 
of only twelve members.” Since then: committee system in India 
has come to stay and today each House of Parliament has its.own 
committees. The committees can broadly be divided into 
three categories. These are committees which help the smooth 
Tunning of its business e.g. Business Advisory Committee, Rules 
Committee etc. Then there are committees which help the House 
in transaction of business. These include both Select Committees 
as well as Joint Select Committees e.g. Committees on Private 
Member’s Bills, Then come financial committees €g- Public 
Accounts Committee, Committee on Public Undertakings, Estimates 
Committees and soon. Some of the committees are such which 
are nominated for a specific propose and as soon as that purpose 
is over the life of the committee comes to an end. eg. a Select 
Committee or Joint Select Committee which may be appointed by 
the Presiding Officer of the House for examining a particular bill 
and after the committee has submitted its report and the House 
has decided not to recommit that to the committee again, that ceases 
to exist. There are certain committees which are appointed for a 
period of one year only e.g. Estimates Committee, the Committee 
~ (1) Encyclopeidia Britannica (1957) ; p. 814. 
(2) Quoted from Suri, Promila, Growth of Committee System in the 
O Central Legislature of India (1920-47) ; New Delhi ; p. 36, 
id. 
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on Private Membérs Bills etc: whereas there are other.committees 
‘which are for the period:till the Lok Sabha is dissolved e.g. The 
Business Advisory. Committee and so on. 


Whatsoever may ‘be the composition of the committee, as 
long as it is opetative it enjoys the same powers, privileges and 
immunities as are enjoyed by the. members of the House which has 
constituted it. The House elects one of the members of ,the 
committee as its chairman, but when Deputy Spzaker/Deputy 
Chairnian is one of the'member of the Committee, he is always the 
Chairman of the Committee. The committee can call for all docu- 
ments which it might like to examine. It can also examine witnesses. 
Each committee however, is.fully empowered to frame its rules and 
regulations for the transaction of its business. Any affront to the 
dignity of the committee is considered disregard and affrontation to 
the House censtituting it. Those involved,in apy case ‘before the 
committee can also get themselves represented through counsels, 
‘with the approval of the committee. 


Each committee is supposed to present its report by a: parti- 
cular date. Time can be extended by the House on the request of 
‘the committee. It is not always necessary that all reports should 
be ungnimous. Those members of the committee, who do not 
agree with majority view can append their note of dissent. The 
report is presented to the House by the Chairman of the Committee ` 
or imhis absence by one of the members of the committee for its 
consideration. The House-then considers both the majority report 
as well as the note of dissent and can take either of the course. It 
may accept majority view and accept the report. Itcan seek clari- 


fication on some of the points and thus resubmit the report to the 
committee. i 


The terms of reference.of each committee are decided before 
hand, before it is referred toit. In some cases the committee 
simply places the facts before the House without making any 
recommendations, so that the House gets a free hand to act in the 
way it Jikes. In some other cases, the committee also makes 
Tec ommendations about the future course of action, which ought to 
be followed. -It is however, for the House to decide whether view 


point of the committee, as expressed in the report, is to be accepted 
or not. 


The committees, these days, are doing immensely useful work- 
Siice House has neither time nor technical expertise in every case, 
the work load of the House is considerably reduced, because all 
spade work as well as thorough examination of the point referred 
to it, is done at the com nittee stage. Since each committee con- 
tains members of all the major political parties in the-House, 
therefore, view point of opposition is amply represented in the 
committee and the government also clarifies its view point and the 
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extent to which it can accommodate the opposition . parties, by 
modifying the original proposal. In fact there “have been several 
Occasions when the original bill as placed in the House by the 
government was modified at committee stage. The committees have 
proved their value and worth particularly in case where highly 
technical matter is under the consideration of the House. 


Some of the important committees of Lok Sabha are as men- 
tioned below. But many of these committees also exist in the Rajya 
Sabha as well. It may however, tè mentioned that whether it is 
committee of the Lok Sabha or that of the Rajya Sabha, deci- 
sions in all the committees are taken by majority of votes. 


COMMITTEES OF LOK SABHA 


Lok Sabha in India has twelve committees, each one of them 
Wlcomsuruted for a period of one year or for the whole life of Lok 
a. 


Business Advisory Committee isone such committee which 
regulates the business of the House. Since the time at the disposat 
of the House is very limited, therefore,. the committee advises the 
Speaker what time should be allotted to each bill before the House: 
depending upon the nature and importance of the bill. This commi- 
ttee which consists of 15 members is formed at the beginning of each 
session and is presided over by the Speaker himself. In order to 
avoid criticism that an important bill has been given less time, 
leaders of the opposition parties in the House are associated with 
this committee. The task of this committee is becoming difficult 
day by day because opposition parties will always like to have more 
time which it is difficult to allocate. In addition, in the House 
many unexpected points arise, which take much more tiine, than 
expected with the result that whole time schedule is required to be 
reallocated- {n the process some of the matters which were 
proposed to be brought before the House find no time and the 
government is forced to issue ordinances, which are very widely 
criticised. 


In addition to Government Bills;. there aré other members in: 
the House who wish to move their own bills. No doubt no such 
Bill can see the light of the day unless it has approval and support 
of the government yet in many cases these bills prove a source of 
inspiration. The House has another committee, known as Com- 
mittee on Private M:mbers Bills and Resolutions’ which is nami- 
nated by the Speaker fora period of one year. It consists of 15 
members. It is the responsibility of this committee to advice which 
bills are more important than the others. Those which fali under 
the first category are considered for the discussion of the House, 
This committee is important because such bills which are considered 
less urgent or less important even have no chance of coming up for 
discussion. 


/ 
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Lok Sabha isa sovereign House. It frames its own rules of 
Procedure for the conduct of business. These rules are final and 
cannot be questioned by any outside authority, not even by the 
courts of Law. The Rules Committee, from time to time goes 
through these rules and suggests necessary revisions in the light of 
experiences gained or difficulties confronted.’ The Speaker is 


himself Chairman of this committee. Its strength has been fixed 
at 15. 


From time totime people make petitions to the President, 
ithe Speaker and the government. These petitions either pin point 
certain grievances or irregularities or difficulties experienced by them. 
In fact, a petition can be made on any subject. Some of the peti- 
tions are of course, prima.facie considered not worth examination. 
These are based on miscalculations or erroneous facts.. But there are 
several petitions which have serious contents and need looking into. 
Such petitions are referred to the ‘Committee on Petitions’, This 
committee which is constituted at the commencement of the 


House, can have no Ministeras its member. It is also 15 member 
committee. 


From time to time House refers bills to committees for collec- 
ting data and more information related to the bill, than what is 
available to it. Each such Bill is referred to a Select Committee. 
Strength of each such committee depends on the nature of the bill. 
It can be more as well as less. The life of each such committee also 
‘depends on the nature of the Bill as also time which is given to it 
by the House. Assoon as the committee has completed its work, 


it is dissolved. Therefore, no Select Committee has any fixed tenure 
or membership. 


Under the constitution powers, privileges and immunities of 


Members of Parliament ha.» been equated with those of the Member 
of House of Commons in E¥wland. Quite often the members of the 
House raise issues wherein tne privileges of the House or its indivi- 
‘dual members are alleged to have been violated either by a member 
of the House himself, or by the other House or by any outside agency 
including press and so on. Once the Speaker has decided that prima 
facie there is a case which involves privilege of either to the House 
or its individual members, it is referred to Committee of Privileges. 
This Committee which has a strength of 15, is nominated by the 
Speaker at the commencement of the Lok Sabha. Usually Deputy 
Speaker is the member of this Committce and as such he presides 
Over its meetings. Itis the responsibility of this Committee to 
Tecommend to the Speaker whether any point of privilege is invoved 
or not. In case there is breach of privilege, what type of punishment 
should be given to the guilty. The task of this committee is consi- 
derably increasing because in every session several questions of 
Privilege are referred to it. In addition on the recommendations 
of this several members of the House as well as others have been 
punished and brought on the floor of the House. 
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Work with’ each House of Parliament has increased so much 
that inspite of its best efforts and intentions, no House of Parlia- 
ment can deal with its details. Therefore, what is done is that 
whereas the basic principles are decided by the House, which gives. 
Policy guidelines, the details are left to the care of the executive 
government. But at the same time it is the desire of the Parliament 
to ensure that the government is not usurping it of its powers. It 
is to see that the rules framed by the government are in keeping with 
the spirit of the laws. This task is entrusted by the House toa 
Committee on Subordinate Legislation. This 15 member Commi- 
ttee is nominated by the Speaker. No Minister can be the member 
of this committee: The task of this committee is important because 
it draws the attention of the House as to how far the government 
has tried to usurp its. powers and enacted regulations which are 
not in keeping with the laws passed by it. 


India has set before itself the task of establishing socialistic 
pattern of Society and many. public sector undertakings have been 
set up by the government. since independence. There is wide 
criticism that these undertakings incur heavy losses and are not 
manned by competent persons, In order to examine the working of 
these Undertakings, Committee on Public Undertakings is set up. 
This Committee consists of both the Houses and in that 10 members 
are from the Lok Sabha and remaining 5 from the Rajya Sabha. 
3 members of this committee ratire every year, ‘Thus task of this 
committee is always on the increase, because more and more public 
undertakings are coming up. In addition, the committee also points 
out all types of irregularities, including the financial ones, of each 
such undertaking. It is on the basis of. the reports of this committee 
that government takes effective steps for improving the working of 
these undertakings. 


During the course of discussions, on matters which come 
before the House. the government gives certain assurances. It is on 
the basis of these assurdnces that a bill is passed and the opposition 
is silenced. Butitis to be seen that these assurances are not for- 
gotten but fully implemented. For the purpose the House sets up 
a 15 member Committee on Government Assurances. This commi- 
ttee is nominated by the Speaker for a period of one year. It is the 
responsibility of this committee to report to the House the extent to 
which assurances and promises given to the House were implemen- 
‘ted and in case these have not been, then‘what action need be taken. 
It ison the récommendations of this committee’ that the House 
‘fixes a date by which the assurances given'to the House should be 
met. 

According to the Rules of tne Lok Sabha as well as those ot the 
Rajya Sabha, a member of the House who remains absent from 
the sittings of the House continuously for a period of 60 days, with- 
Out the permission of the House, loses his/her seat in the House 
‘But there can be certain specific and genuine reasons which might 
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<ompel a member to remain absent beyond 60 days. - This 15 mem- 
örs committee considers all such applications which are received 
in the House and request has been made for permission to remain 
absent beyond sixty days. This committee recommends whethér 
seat of the mzmber concerned should or should not bë declared 
vacant. Members of this committee are nominated by the 
Speaker. 

One very important Committee of the House is the Estimates 
Committee. ‘From time to time wild criticism has been levied, both 
inside and outside the House, that the government departments 
extravagantly spend and that there. are lots of delays in taking 
decisions. Itis also said that public servants are inefficient. This 
committee examines the methods of public expenditure and analyses 
whether public.money is being properly used. It also suggests ways 
and means by which economy can be effected and efficincy can be 
brought. It also suggests alternative means and methods for intro- 
ducing administrative reforms. This committee also recommends 
the method in which estimates should be presented to the House, so 
that there is no difficulty in their understanding. 


_ This committee consists of as many as 3) members who are 

elected on the basis of proportional representation by means of 
Single transferable vote. The Chairman of the committee is nomi- 
nated by the Speaker but when Deputy Speaker is member of its 
committee, he is always its Chairman. Though the term of this com- 
mitte¢ is only for one.year, yet in order to provide countinuity, the 
members are re-elected year after year. j 


Public Accounts Committee includes members from both the 
Houses. It Hasa total strength of 22 members, out:of whith i5 are 
from the Lok Sabha. In so far as mémbers from thé Rajya Sabha 
are concerned they have no voting right but atè- just associate 
members. The members of this committee are elected only for a 
period of one year but by convention are reelected for another 
term of one year. Since the main task of the committee is to deal 
with financial matters; therefore usually those persons are taken in 
this committee who have financial background, Sitice it is one of the 
very important committees of the House, therefore, it js ensured 
that all political parties get represéntation on this committee: The 
members of this committee are therefore, elected onthe basis of 
proportional representation by means’ of single transferable vote- 
Speaker’ of the Lok Snbha nominates one of thé members of the 
committee, as its Chairman, but when Deputy Speaker is the 


member of the Committee, he presides over the Committee 
meétings. 


Under the constitution of India Comptroller and Auditor 
Géneral of India hasbeen given an independent and autonomous 
status. He is to sée that each department of the government spends 
money attording to certain well laid finacial principles. He audits 
the accounts of each department and presents his reports 


~~ 
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to the Lok Sabha. for its consideration. These reports point out 
Serious irregularities of each department, which neéd the attention 
ofthe House. These reports are examined by Public Accounts 
Committee. The committee examines reporis from’ several view 
Points. It sees that the expenditure had not exceeded the provision 
made by the Sabha and that the money was spent for the purpose 
for which it was allocated. This is important because if the money 
is diversified to other items, then it means that the department has 
its own priorities than those of the Lok Sabha. It also finds out 
and points out how far and to which extent the executive govern- 
ment has committeed financial irregularities and violated sound 
financial principles, which it was expected to follow. The committee 
tries to find out whether the money provided for was wisely and 
€conomically spent. 


The Committee makes’ suggestions for the ithprovement and 
economy in expenditure. In its deliberations it seeks’ the help of 
Comptroller and Auditor General. Its findings are placed before the 
House. In,the past the committee has made very usetul recommen- 
dations. The very fact that the committee is in existence ahd is a 
powerful one too, has very deterrent effect on irrigulurities and 
€very executive head tries to be economical and regular so that 
there is no facing of this committee 


A mention may also be made of Informal Consultative 
Committees: Each Ministry has an informal consultative com- 
mittee of the Members’ of Parliament attached to it. It is inthis 
Committee that an ittformal atnrosphere prevails and all criticism 
made as well as replied to is in a cordial atmosphere. The 
Minister incharge is always in a receptive mood and quite-prepared 
to accommodate the view point of the membé?fs td the extent 
possible. 


In addition’ there are some’ joint committees of both the 
Houses. Thecommittees lay down broad principles or deal with 
matters with which’ both the: Houses are equally concerned. Com- 
mittee on Offices of Profit is one such comiittee. Under the 
constitution ‘no mémber.of Parliament can hold an office of profit. 
But the problem is. not so simple. What is ‘Profit’ and what is 
‘office’ is of course. one problem, but from time to time technical 
issues are raised dragging-a position to an ‘office of Profit’ and 
Once itis accepted that a member concerned is even technically 
holding an office of profit, his seat-is declared vacant. The 
committees lay down for the guidance of all concerned as to 
what is an office of profit, so that there are no subsequent 


difficulties. N 

Then comes ‘Committee on the Salary and Allowances, of 
Members of Parliament’. Each member of Parliament is entitled 
to get some salaty`as well ascertain allowances. But from time to 
time need is felt that these should bz looked into, taking:into con- 
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sideration rising prices and demand on their time and money by 
the constituents. The task of the committee becomes difficult 
because whereas there isa strong section which believes that in 
case a Member of Parliament is expected to dicharge his duties 
honestly and properly heshould be adequately paid, taking into 
consideration his social status and demand which is put on his 
economic resources by his constituents. He is also to attend to 
written complaints and representations etc. On the other hand 
there is another section, which believes that Members of Parliament 
cannot be a class among themselves. Their salaries and allowances’ 
should be fixed taking into consideration economic conditions of 
the people and the society as a whole. Incase they themselves go 
on voting every time higher salaries and allowances, they will bring 
themselves down in the eyes of the people. The Committee there- 
fore, is always placed in‘a difficult situation of striking a balance 
between the two extremes. 


Committee on the Welfare of Scheduled Castes and Scheduled 
Tribes is another committee. It is the responsibility of this com- 
mittee tosee how far goverment’s policies and programmes are 
benefiting these castes and what new programmes should be started 
to benefit them. This committee also brings out the difficulties 
which stand on the way of achieving the targets and makes recom- 
mendations for removing those difficulties, so that all programmes 
are effectively implemented. The committee also suggests new, 
directions in which government should strive so that the people of 
these caste quickly begin to flow in the national stream line. 


PARLIAMENTARY PRIVILEGES 


Elected members of Parliament and state legislatures can dis- 
charge their duties and obligations towards their constituents only 
when they enjoy certain privileges, other than those which are 
enjoyed by other citizens. In England the Members of the House 
Commons had to put in a long drawn Struggle against their mon- 
arch so as to get these privileges. It was after this struggle that the 
Commons got the privilege of freedom from arrest and freedom of 
Speech in what they said within the four walls of the House as 
Tepresentatives of the people. They also got right to punish those 
who tried „to violate their privileges in individual or collective 
Capacity. Since in England there is no written Constitution, there- 
fore, privileges have also remained uncodified. ; 


_ In India legislatures got privilege of freedom of Speech 
with the passing of Government of India Act 1919. 
Thereafter several attempts were made both in the Central 
Assembly as well as in the Province Legislative Council that 
powers, privileges and immunities of members of Indian 
legislatures should be equated with those of members of House 
of Commons in England, but every time this demand was 
turned down on the self developed notion of the Governrarnt of 
the day that powers, Particularly punitive powers, if confer ed on 
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legislative bodies in India could be misused. This struggle conti- 
nued, till India became free and sovereign State. 


Articles 105 and 194 of the constitution deal with powers, 
Privileges and immunities of Members of Parliament and State 
legislature in India. According to these Articles it is provided that 
Members of Parliament and legislatures shall have freedom from 
arrest and freedom of speech and that in all other respects they will 
have same powers, privileges and immunities as are enjoyed by the 
Members of the House of Commons in England. This provision 
evoked a lot of controversy, as it was said by the critics that a 
reference to some other constitution in the constitution of a 
sovereign state was not very desirables. 


But before we discuss powers, privileges and immunities of 
members of Parliament and State legislatures, it is worth remem- 
brance that India has established its own traditions and has thus 
not followed England blindly. There is difference in another respect 
also. In England there is no written constitution, whereas India 
has a written constitution, which is supreme and even Parliament 
derives its authority from the constitution. Then another difference 
is that in England there is no chapter on Fundamental Rights, 
whereas in India there is a separate chapter on this subject. There- 
fore whereas England is not faced with the problem of adjustment 
of People’s Fundamental Right of freedom of speech, with that of 
Parliamentary Privilege of freedom of speech, in India this problem 
very much persists. Still another problem is that in India there 
is independence of judiciary on the one hand and freedom of 


speech on the other and is contempt of judiciary and both are to 
be reconciled. 


Forty Second Constitution Amendment Act amended Arts 
105(3) and 194(3) of the Constitution and avoided reference to the ~ 
House of Commons. The amended Articles read : 


“(3) ín other Tespects, the powers, privileges and immunities 
of each House of Parliament and the Committees of each 
House shall be those of that House and its member's and 
Committees, at the commencement of Section 21 of the 
Constitution (Forty Second Amendment) Act, 1976 and as 
may be evolved by such House of Parliament from time to 
time.” 

Forty Four Constitution Amendment Act however, omitted 

this and retained the old provision. 


Now what is privilege ? Privilege may conveniently be defined 
as certain fundamental rights of each House or its individual mem- 
bers which are generally accepted as necessary for the exercise of 
their constitutional functions. According to May, “Parliamentary 
privilege is the sum of peculiar rights enjoyed by each House collec- 
tively as constituent part of High Court of Parliament, and by 
members of each House individually without which they could 


242 INDIAN POLITICAL SYSTEM 


not discharge their functions, and which exceed those possessed by 
other bodies or. individuals}. Basu has defined privilege by saying 
that, “The privileges are certain tights belonging to each House of 
Parliament collectively and some others belonging to members in- 
dividually, without which it would be impossible for either House 
to maintain its independence of action.”? But at the same time it 
may clearly be understood that, “The Privileges are attached to the 


According to the Constitution the Members of Parliament have 
freedom of speech and they cannot be taken to task any where 


extending this freedom being the Necessity that every member 
would put forward without fear or favour his arguments for or 
against any matter before the House. The Rules of Procedure for 


Privileges Provide a wild field of unknown terrors. There is only 
one High Court of Parliament in England ; in India every House of 


every State legisature is a High Court of Parliament. This is an 
1° May, Sir Eraskin; op. cit., p. 69. 


2. Basu, D.D. : Commentary on Indian Constitution, Vol. I, Sth Bd, 


Eighth Foundation Day Souvenir, p. 63. 
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intolerable position and it has to be ended.”2 But whereas the 
Press has been demanding codification, the Government has all 
along been defending the idea that privileges need not be codified. 
It is argued that once the privileges are ‘codified there will be a lot 
of litigation and more problems will be created than solved. 


The Members of Parliament and State legislatures also enjoy 
freedom from arrest. From this freedom it is understood that no 
Such member shall be arrested in a civil case 40 days before and 
after the adjournment of the House and also when the House is in, 
session. It also means that no member can be arrested within the 
precincts of the Parliament without the permission of the House 
to which he belongs. A member can be arrested outside the four 
Walls of the House on criminal cases under Preventive Dentention 
or Maintenance of Internal Security or any other such Act. It is 
however, the duty of arresting officer that he should immediately 
inform the presiding officer of the House to which the member 
belongs about arrest, bail or release of the member concerned. 
Main idea behind this privilege is that the members of the House 
should not be unnecessarily detained by the executive government 
and the constituents are not denied proper representation. 


._,, There are some other privileges also which the House'collec- 
tively enjoys. The House is the sole judge to decide when the 
visitors should be allowed in the public galleries and when to clear 
these. _ The members are of course given pension, daily allowance, 
travelling allowance and accommodation etc. Though by conven- 
tion the Parliament and State legislatures do not prohibit the press 
to publish their proceedings, yet technically the House has every 
such right to forbid such publication. 


_ , But the Parliament or State legislatures cannot enforce their 
privileges unless and until they have punitive powers. On the 
pattern of British House of Commons in India our legislators have 
also been given punitive powers to punish those who are adjudged 
guilty of contempt of the House. Such a contempt can be com- 
mitted by the members of the House or any outsider. An offender 
can be committed to jail. In 1969 Lok Sabha committed some 
persons to jail for 7days when they threw leaflets from the visitor’s 
gallery. Then the offender can be reprimanded. In 1963, Lok 
Sabha reprimanded its own members who were found guilty of 
misconduct during President’s address. But in many cases the 
House satisfies itself when the guilty tenders apology or the press 
publishes unqualified apologies tor what was considered contempt 
by the House, by its earlier publication. In India press has several 
times been punished by the House for contempt. 


When a member of the House is involv:d ard con mits con- 
tempt he can be expelled from the House. Rajya S ibha expelle 1 
its member Subramaniam Swamy very recently. When santa Govern- 


1, National Herald; Dec. 5, 19/0. 
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ment was in authority it expelled Prime Minister (Then ex-Prime 
Minister) Smt. Indira Gandhi from the House. She was also 


jailed. 


Whether contempt of the House has or has not been commit- 
ted, the matteris examined by Committee of Privileges, which is- 
set up by the Speaker. But in India one serious problem is about 
the jurisdictions of courts of laws and those of the Parliament. 
Both the organs which are vita 


affairs. But still in India cases have arisen when both have clashed 
with each other. Latest case being that of Keshav Singh Vs. U.P. 
State Assembly. In this case the Assembly adjudged Keshav Singh 
guilty of contempt of the 


imprisonment. Upon this Keshav Singh appealed to U.P. High 


of the House. The court i 
others. The matter became 
the President, who sought the advice of th 


such are only stray cases and on the whole both the judiciary and 
Parliament accept each other’ 


diction. 


such press as well as outside publi 


ap c must respect these in true 
sense and spirit. 


OPPOSITION IN INDIAN PARLIAMENT 


ty democracy it is always considered 
a strong opposition, which should 


that oppositions role was only negative but with the passage 0 

time it is appreciated all over, that it has positive role to play in 
national politics. It is Primarily because under our present day 
electoral system it is not always essential that the party which had 
been returned to power, must have majority of voters on its side. 
Jt is usually found that total percenage of votes polled by the oppo- 
Sition parties uncer n ultiple party system is higher than the ruling 
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Party, because the later had been benefited by the division of the 
votes of the former. It is why that leader of the opposition in 
all Parliamentary democracies is provided all facilities, which are 
provided to a Cabinet Minister. In the words of Kaul and 
Shakdhar, “One of the biggest parliamentary achievements of the 
present century is that the role of the opposition has been formally 
Tecognised and given a due place in parliamentary system.’ 


After the independence of India, Indian National Congress 
had great glamour and galaxy of great national leaders were in its 
told, who enjoyed great respect and confidence of the people. It 
was difficult to dislodge them from authority. In fact many were not 
prepared to listen any criticism of Congress policies and these 
individual leaders. Therefore, when first general electionswere held 
in the country Congress under the leadership of Pt. Nehru 
‘Congress swept polls both in the Centre as well as the States. At 
that time out of 489 elected Members, as many as 364 
belonged to this party in the Lok Sabha. By this time who 
ever, Shyama Prasad Mukherjce founded Bhartiya Jan Sangh as an 
Opposition party. The Socialists under Ashok Mehta and the 
Communists also began to oppose the Congress party on its policies 
and programmes. But opposition was practically not a hindrance 
on the path of government, which did what it liked because it was 
in power both at the Centre as well as in the States, 

But as the time passed opposition to Congress party consi- 
derably increased. In the general elections held in 1957, Commu- 
nists were in a position to form government in Kerala, which in 
turn improved their image at the Centre. Veteran leaders like 
C. Raja Gopalachari, Minoo Misani and many others, who 
did not see eye to eye with the Congress on important issues like 
nationalisation of private industries and use of cooperative farming 
of agriculture, decided to form Swatantra Party. This party had 
Something in common with Bhartiya Jan Sangh. But still the role 
of the opposition in the parliament was not effective. During the 
elections held in 1957, out of 404 elected members of Lok Sabha 
371 belonged to Congress Party. 

Then came elections held in 1962. By. this time the Com- 
munists, the Socialists, Swantantra Party and Bhartiya Jan Sangh had 
Started making their dents. The people had now started listening 
to them, though, out of 491 elected seats in the Lok Sabha, the 
Congress still had 358. 

OPPOSITION AFTER 1967 

But thereafter monolithic character of the party came under 
heavy strains aad Opposition became powerful and strong. The 
party had followed certain policies like Gold Control, Compulsory 
Deposit schame etc. which were highly unpopular among the masses. 
In 1962, the Congress ruling party faced nation wide criticism for 


1. Kaul, M.N. and Shakhdhar, S.L. ; op. cit., pp. 104-105. 
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India’s debacle in war against China. Many State Chief Ministers 
and even some Central Cabinet Ministers were charged openly as 
corrupt persons and they lost confidence of the people. The people 
returned many opposition leaders to the Lok Sabha, who 


the government, not only once but several times 
motion could successfully be carried. 

It was during this period that regional opposition parties 
also got roots on their soils. In Tamil Nadu DMK, in Punjab 
.Akali Dal, in J&K, National Conference, in Orissa Jharkhand and 


suffered. In fact it had to rebuild its image. But her policies of 
bank Nationalisation, and abolition of Privy Purses were very con- 
troversial. The Communists, Bhartiya Jan Sangh, AIADMK, 
Akali Dal, CPI, CPI(M) still continued to have hold in the House 
and launched movements outside the Parliament. Morarji Desai 
Went on fast to get Gujarat Assembly dissolved and ultimately 
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In 1975 national emergency was declared in the country and 
many opposition leaders in the party were put behind the bars. 
There was then no effective opposition in either House of 
Parliament. But after 19 months of emergency in 1977 elections 
were again held in the country. This time opposition under the 
able guidance of late Jai Parkash Narayan realised that in case the 
Parties did not come together they shall be sufferers and five national 
parties: namely the Bhartiya Jan Sangh, Congress (O), Congress for 
Democracy (CFD) formed by Jagjiwan Ram after the separation 
from the Congress, the- Socialist groups and Bhartiya Lok Dal 
headed by Charan Singh joined together to form anew party, 
called Janta Party. The people of North India did pot like some 
of the policies of the governmeat during emergency and due to 
press censorship, the government was not quite well aware of 
people’s resentment, with the result that ruling Congress was 
badly defeated and newly formed Janta party, which was a national 
alternative to Congress came out victorious. In a House of 542, the 
Congress party got only 153 seats in the Lok Sabha. It was for the 
first time in the history of independent Iudia that Congress was 
disloged from power in the Centre. 

OPPOSITION AFTER 1977 

But soon after coming to power, there were infights in the 
ruling Janta. But working in the Congress opposition was not 
smooth. Within 2 years. Janta party which 'had emerged as 
national alternative to Congress began to disintegrate. In the 
party Lok Dal raised the issue of dual membership of RSS and 
Janta Party. In the opinion of the Dal, RSS was a political party 
and no member of Janta party should have any links with that 
party. But erstwhile Jan Sangh group did not agree with that. 
The result was that Charan Singh, Raj Narain and their associates 
left the party, reducing it to minority. ALADM which had 
been supporting the party too left that and so did H.N. Bahuguna. 
At the end of 1979 elections were again held. But before that the 
Congress opposition also had a split, when Dev Raj Urs ard some 
other Congress stalwarts left the Congress resulting in the 
formation of a new party Congress(I) with Smt. Indira Gandhi, as 
its President. 

Before election results were out there were speculations that 
no political party will get clear majority at the centre and that an 
era of coalition government at the Centre had ushered. But to the 
surprise of many political Pandits, Congress(I) had a sweeping: 
majority and in a House of 542 the party had 2/3 majority by 
capturing 351 seats. 

The chances of national alternative to ruling Congress further 
reduced after 1980 election results. Janta party which had imaged 
Jagjiwan Ram as its leader, if returned to power, left the party on 
the issue of dual member. He first formed Janta (J) claiming that 
it was real Janta party, but within next few days joined Congress 
party headed by Dev Raj Urs. The earthwhile Jan Sangh group 
also left the party forming a new party called Bhartiya Janta Party 
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with Atal Bihari Vajpayee asits Chairman. In the Janta(S) which 
was founded by Charan Singh and Raj Narain, there were frictions. 
A stage came when- Party President Charan Singh expelled his 
party working President Raj Narain from the party. The later 
founded a new party. Thus: at present the whole Opposition is 
completely disamayed and there is no united Opposition or national 
alternative to the ruling Congress. 


SUPREMACY OF PARLIAMENT 


Now we come to the wider question of supremacy of 
Parliament. The question that often has been raised is whether 
Parliament in India is supreme or not. In India the system of 
Parliamentary form of government has been borrowed from 
England where ‘supremecy of parliament is based on two basic 
principles, namely that there is no distinction between ordinary 
law and constitutional law and that the Parliament can amend all 
laws with the same procedures. Secondly, in the country the 
Parliament is empowered to amend, enact, repeal and modify any 
law. Butin India the position is quite different. There are many 
restrictions on the supremacy of Parliament. 


In England there is unitary form of government and thus 
there is no subject on which Parliament cannot enact. But on the 
other hand in India there is feder. 


in India cannot legislate on a 


asy process. The states in India, 
given more and 


C d to their list. Since 
both the Centre as well as the states derive their authority from 


the constitution, therefore, federal structure of government is one 
important check on the supremacy of Parliament. 


Then another check on the Sovereignty of Parliament is 
country’s written constitution, which is Partly rigid. In England 
there is no written constitution, whole political system in the 
country now revolves round customs and conyentions. The 
Courts cannot declare any law as ultravires. But in 
India there is a written Constitution. It cannot enact a law 
which goes against any Provision of the constitution. If it tries 


passed by the. Parliament as ultravires, specially laws dealing with 
land reforms, abolition of Privy Purses, bank nationalisation, 
Preventive Detention, Maintenance of Internal Security Act and 


| 
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soon. The courts have -lso been approached even against the 
decision of the parliament in respect of its privileges. In England 
there is no such restriction on the freedom of Parliament, because 
the courts have no power of judicial review. These are only to 
interpret the laws of Parliament and not to decide whether these 
conflicted with established customs and conventions. 


Next then come fundamental rights. Part III of Indian Con- 
stitution deals with Fundamental Rights which are enjoyed by the 
citizens of India. The Parliament has all along maintained that it 
has every right to amend these rights. According to the supporters 
of this argument, whereas the constitution, including this part of 
the constitution was enacted by ‘Constituent Assembly, which was 
not and elected body, the Parliament which amends these rights 
represents the nation. It consists of elected representatives duly 
elected by the People on the basis of universal adult franchise. The 
Supreme Court of India however, in Gokal Nath Case decided that 
the Parliament had no right to amend this part of the constitution. 
But some time later in Kesva Bharati case the same court declared 
that Parliament could amend any part of the constitution provided 
basic structure of the constitution did not change. But very recently 
the Supreme Court has again ruled that Parliament has no unlimi- 
ted right to amend the constitution. Even in Kesva Bharti Case 
it was decided that by amending the constitution, it could not 
change its basic structure. But the court did not define what was 
basic structure of the constitution, ; 


These, of course, are some of constitutional limitations on the 
sovereignty of Parliament. But there are other limitations as well. 
One such factor which has contributed is the domination of Congress 
party. Except a period of about 29 months when Janta Party was 
in power at the Centre, Congress party has been ruling over the 
country since independence. The leaders of the party enjoyed the 
confidence of the party immensely. Both Pt. Jawaher Lal Nehru, 
Lal Bahadur Sashtri and Smt. Indira Gandhi could get any measure 
approved from the party members. The opposition parties of course, 
continued to criticise the government but were adjusted only to the 
extent to which the government wanted. It has been said that 
Parliamentary form of government is only Prime Ministerial form 
of government. Since this party has remained in power therefore, 
sovereignty of Parliament is linked with its policies and 
programmes, 

Then comes strict party discipline. These days party system 
has come to stay ina parliamentary form of government. The 
members must vote according to the wishes of the party bosses. 
On the party forum they can express their views but inside the 
House they must support the government, whether they like that or 
Not. Since the chances of independent candidates winning on their 
own strength are not very bright, therefore, each candidate tries to 
get party ticket. Once he disobeys his party and is thrown out of 
that, his political career receives a serious set back. All policies 
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and programmes are decided by the party and are given in the 
election manifestoes. The programme which is placed before them 
by the government is accepted. In fact some of the members feel 
disinterested in parliamentary work due to strict discipline. It is 
clear from the fact that no Non-Member Bill can be approved with- 
out government support and most of the time of the parliament is 
taken away by government business. As long as it enjoys 
confidence of the party it can get each and every measure passed. 


The sovereignty of Parlizment has also teen checked by what 
is today known as ‘delegated legislation’. It is a system under which 
broad guide lines are laid down by the Parliament, whereas details 
are worked out by the executive government. The Parliament is so 
much over-burdened with work that it is More or less impossible 
for it to work out details, Particularly on technical matters. 
Moreover, India isa welfare state and the government has taken 


Then another factor which has Stood on the way of Parliamen- 
tary supremacy is technical nature of the legislation, 
matters huge data is required to be collected, if it is desired that 
Proper legislation should be Passed. But the i 


ase the law on the facls 
gislation is very much 
ment on agencies collect- 


ing data ona Possession of data is also increasing and to that extent 


Supremacy of Parliament is limited, 


Then comes another factor, namely inter- 
laws. These days there is no law which effects 
life. Directly or indirectly it effects various aspects of life. There- 


dependence of all 


and repeal the laws. All the bill are initiated by the cabinet and 
the Council of Ministers. All policy decisions which are to be imple- 


can be passed unless it has Sovernment’s approval. The govern- 
ment several times by-passes the Parliament by issuing ordinances, 
which come before the Parliament, practically as Sait accomplie and 
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the party members must pass the measure, to save their government 
from embarrassing situation Of course Speaker, Mavlankar, wrote 
to the then Prime Minister, Jawaher Lal Nehru, that issue of ordin- 
ances should be avoided, but every year several ordinances are 
issued by the government. Some such ordinances levy taxes or 
aim at raising additional funds, which means that even in 
financial matters powers of Parliament are curtailed, though every 
such ordinance is ultimately to be approved by the Parliament. 
Some of the ordinances which dealt with financial matters may be 
mentioned below : 

The Indian Tariff (Amendment) Ordinance, 1966 

The Customs (Amendment) Ordinance, 1968 

The Customs (Amendment) Ordinance, 1969 

The Stamp and Excise Duties (Amendment) Ordiance, 1971 

The Railway Passenger Fares Ordinance, 1971 

The Tax on Postal Articles Ordinance, 1971 

The Inland Air Travel Tax Ordinance, 1971 

Some very important and controversial ordinances were issued 
by the government which were vehmently opposed by the 
Opposition and with their help the government got sweeping 
powers. e.g. 7 

The Unlawful Activities (Prevention) Ordinance, 1966 

The Gold Control Ordinance, 1969 

The Essential Commodities (Amendment) Continuance 
Ordinance, 1969. inesi (Amendments) 

_ The Jayanti Shipping Company (Acquisition and Shares) 
Ordinance, 1971 

_ The Indian Copper Corporation (Taking over of Management) 
Ordinance, 1973 
ae The Coal Mines (Taking over of Management) Ordinance, 
„The Maintenance of Internal Security (Amendment) 
Ordinance, 1975. } 

The Coal Mines Nationalisation (Amendment) Ordinance, 
1976 

The National Security Ordinance, 1980. 

Taking over of Banking Companies, Ordinance, 1980. 

The whole time table of the work of the Parliament is prac- 
ticaily decided by the cabinet, which thus decides, with what haste 
each bill is to be pushed through and at what stage and time, so 
that it is possible to get it passed easily. The Parliament has thus 
not to do much in that. 

Then another important area in the legislative field is that of 
Constitutional amendment. So far the constitution has been 
amended 45 times, but there is no amendment which originated frem 
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the government but not approved, (except of course one), by the 
Parliament. 


Even in financial matters details of budget, schemes of deve- 
lopment, expenditure to be incurred on each scheme etc. are not 
initiated by the parliament but by the cabinet and Prime Minister 
and then approved by the Parliament. Thus what the sovereignty of 
Parliament has ultimately turned out to be is that it has taken upon 
itself the responsibility of criticising and debating. The opposition 
has every right to say whatsoever it feels like saying, it can discuss, 
debate, criticise, suggest, initiate any measure, move statutory 
resolutions disapporving any measure and move a vote of no con- 
fidence, but the real sovereignty and authority vests in the cabinet, 
better say with the Prime Minister, 


DELEGATED LEGISLATION 


One of the serious checks on the authority and sovereignty of 
Parliament is delegated legislation. As already said delegated or 
subordinate legislation has come to stay but the Parliament has no 
time to deal with details of every act and is to satisfy itself by 
merely outlining broad principles. In order to ensure that parent 
Act does not fall short of its operations, it issues circulars, notifica- 
tions, orders so that there are sufficient clarifications about the laws 
passed by the Parliament. In the words of Shukla, “A great deal 
of legislation takes place outside the legislature in government 
departments, bearing varied nomenclature ; rules, regulatlons, bye 
laws schemes, orders, notifications etc.’ In the constitution there 
is no power with the executive to supplement the laws which are 


made by the legislature, but whatsoever powers at present the 


government enjoys these are derived from delegation made under 
Specific enactments. ‘fhet 


5 erm delegated legislation is used in two 
Senses. In one sense it means the power of making rules which has 
been delegated to the executive by the legislature, while in other 
Sense it means the output of that power i.e. what rules, regulations 
orders etc. have been brought forward. But in whatsoever sense it 


may be used, the work of delegated legislation has much increased. 
This development however, is not an isolated fact but rather a 
natural phenomenon due to increased functions of the state, which 
every state these days has taken upon itself. There are several 


Teasons which can be accounted for the growth of or increased. 
legislation. These include : 


__ (a) In case Parliament starts entering into minor ¢stails and 
begins to lay down rules for every Act which it Passes it shall never 
be in a position to finish its work. Therefore, taking into considera- 


tion the time and work, it has no other alternative but to resort to 
delegated legislation. 


(b) Some of the Acts passed by the Parliament are of such a 
nature that their details involve many technicalities and for these 
the services of technical experts are needed. This also leaves nc 
I a By SE 


(1) Shukla, V.N. ; op, cit, p, 402. 
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other alternative with the Parliament but to depend on delegated 
legislation. 


(c) Then in each session Parliament passes social laws. 
Social conditions change so frequently and need so rapid circums- 
tantial interpretations that these cannot wait till the Parliament 
meets and passes necessary measures. This work is done by the 
executive heads of departments in the name of delegated legislation. 


(d) There are cerain measures which need not be discussed 
beforé proper’ time has actually come and it has become essential 
to disclose these in public interest e.g. exchange contro] rate etc. 
This can be done only with the help of delegated legislation. 


(e) In every nation certain emergencies arise eg. flood, tire 
devastation, economic depressions etc. These need immediate 
tackling and cannot wait parliamentary legislation, The gap can be 
filled by delegated legislation alone. 


Limitations on Delegated Legislation. Another problem is 
whether there is any limitation on delegated legislation or not. In 
India where there is written constitution, which also embodies a 
chapter on fundamental rights, even Parliament itself can act within 
certain limitations. Therefore, some limitation on delegation are 
bound to be there. General principle being that the legislature can- 
not delegate its powers to make a law, but it can make a law to 
delegate a power to determine some facts or state of things upon 
which the law intends to make its own action depend. One serious 
limitation is that essential powers of legislation cannot be delegated. 
It cannot delegate its functions of laying down of legislative policy 
to an outside authority. The power also cannot be delegated to an 
executive authority to repeal a law existing in the area and either 
to make no law in its place or to substitute some other Jaw therefor. 
In the case of Raj Narain Singh Vs. Chairman P.A. Committee it 
was held by the court that, “While power can be delegated to ex- 
tend the whole or any part of the act, And also to pick out a section 
and also to apply the same to the new area, the legislature cannot 
permit an executive authority to modify either existing or future 
laws in any essential features. Changing the policy of law would 
amount to modifications in the essential features of the Act.’ 


In the case of Hamdard Dwakhana Vs. the Union of India for 
the first time the Court held a Central Act unconstitutional because 
“Parliament has established no criteria, no standards and has not 
prescribed any principle on which a particular disease or condition 
is to be specified in the schedule.’ In other words there was 
excessive delegation.® A section of Gold Control Act was similarly 
declared invalid on the plea that the power conferred on the 
Administrator was legislative in character. Several other cases can 


(1) AIR. 1954, SCS 69 (1955) 15 CR. 
a AIR 1960 SCS 554 : 1960 2 SCR. 671. 
3) Ibid (1969) 25 C C 166 : (1970) I SCR 479. 
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be quoted under which Supreme Court ruled out delegated legisla- 
tion, as excessive legislation. 


DELEGATED LEGISLATION—A MATTER OF CONVENIENCE 


On the basis of what has been said above, it can bz said that 
in the case of delegated legislation primary duty of law making had 
to be discharged by the legislature itself. It cannot delegate this to 
any outside authority in any case. What is understood by essential 
function is laying down the policy of the law and making it a bind- 
ing cule of conduct. The legislature in any case should give 
sufficient guidance to the rule making authority, so that the rules 
made are in-conformity with the declared policy. There is no bar 
to delegate authority to any legislative body provided policy guide- 
lines have been given by the legislature but if policy is made avail- 
able then that will be excessive legislation. In case sufficient policy 
statement has been made in the preamble of the Act then 
it may be presumed that the legislature has performed its duties 
and the courts of law may accept the preamble as policy statement. 
Whether the delegation is ultravires or not for that separate tests in 
each case will have to be applied. Delegation can be of any type 
but each form is subject to one and the same rule that delegation 
made without indicating its limits of authority is constitu- 
tionally incompetent.”* Legislature cannot take recourse to dele- 
gated legislation to save itself of its primary responsibility. 

But delegation of authority does not mean that authority has 
been abdicated. All thatit means is that it has been’ temporarily 
transferred and can be withdrawn at any time or even transferred to 
some other agency. Delegation of authority also means sub-dele- 
gation as well. It means that the authority which has delegated 
powers can give instrustions to subordinate authority both for 
classification as well as implementation. Every order, notification or 
directive issued by the authority is subject to judicial review and no 
authority can take shelter under the Plea that since main law is 
not ultravires of the constitution, therefore, subsequent directives 
etc, shall also not be ultravires. 

As a rule delegated legislations can become effective 
only when it has been published. In India, however, Gazette of 
India is the ordinary mthi of bringing a rule or subordinate 
legislation to the notice of person concerned. 

Of course the parliaments all over the world, including India 
are increasingly depending on delegated legislation, but this does 
not means that the powers once delegated are gone for over. The 
Parliament keeps an eye on subordinate legislation. It was as early 
as in 1953 that the Speaker of Lok Sabha set up as committee om 
subordinate legislation with H.V. Pataskar as its Chairman. The 
Committee had wide terms of reference. It was to find out whether 
regulatiqns and orders etc. which had ben framed by the executive 
departments were in keeping with the general objects of the consti- 
tution or the Acts passed by the parliament. Then the committee 


(4) Shukla, V.N. ; op. cit. p. 411. 
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Was to examine whether there was any matter which should be dealt 
with by the Parliament itself rather than the executive head. It was 
to examine if through subordinate legislation any tax had been im- 
Posed on the people and any attempt had been made to bar the 
People from approaching the courts of law. The Committee was 
also to point out whether it passed any rule to give effect to an 
order with retrospective effect, which was constitutionally invalid or 
involved an expenditure from the consolidated fund of India. An- 
other term of reference of the Committee was whether or not the 
executive government was trying to have unusual powers with it 
and that all rules are being published without any delay. The 


. committee was to suggest to the House the ways and methods by 


which orders should be amended and what measures should be 
taken to see that there was no excessive of misuse of delegated 
legislation, 


Since then the House has a Committee on Subordinate Legis- 
lation which is set up by the Speaker. The report of the committee 
is laid on the Table of the House. It functions in the same way and 
has same power or authority as any other Parlizmentary con mittee. 
Recommendations made and accepted by the House are sent to 
different departments for implementation. 


Since its inception the committee has done very commendable 
work, It has examined several thousands orders and notifications 
and made hundreds of useful suggestions which have been accepted 
by the House and implemented by the departménts. 


FUNDAMENTAL RIGHTS AND PARLIAMENTARY 
` SOVEREIGNTY 


India has a written constitution with a chapter on funda- 
mental rights. These rights have been guaranteed to the people 
under the constitution. Since long in India, a controversy has been 
going on whether Parliament had a right to amend fundamental 
rights or whether this part of the constitution was not within the 
competence of the parliament for the purpose of making amend- 
ments. In 1951 when the validity of first constitutional amend- 
ment was challenged in what is known as Shankri Parsad case, the 
court held that the Parliament had power to amend chapter IlI of 
the constitution. The judgment was based on the principle that 
expression ‘law’ in article 13(2) did not include constitutional Jaw. 
In Sajjan Singh case (1965) the Supreme Court was of the view that 
the power confersed by Art 368 of the constitution also included 
the power to take away fundamental rights. The court was of the 
view that the power to amend was very wide and that power could 
not be controlled by literal dictionary meaning of the word ‘amend’ 
and that the word ‘law’ in Art 13(2) did not include a constitutional 
law made in pursuance of Art 368. In this way Supreme Court stuck 
to the position it had taken in Shankari Prasad case. 


But the most important case which Supreme Court cecided 
about fundamental rights and Parliament’s Power to amend the 
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constitution was Gokal Nath’s case. In this case the petitioner 
challenged constitutional validity of certain land reform acts passed 
by the government of Punjab. The main point which the court. 
was to decide was whether Parliament had absolute right to 
amend fundamental rights and whether such an amendment 
was valid. Three different views were expressed. Justice K.N. 
Wanchoo and 4 of his colleagues were of the view that Art 
368 of the constitution conferred power on parliament to amend 
th provisions of that chapter also. They said that art 13(2) when 
that prohibited the state from making law which took away Or 
abridged fundamental rights that referred to ordinary legislative 
powers and could not have any reference to constituent powers for 
amendment of the constitution under Art 368. Justice M. 
Hidayatullah (Present Vice President of India) held the view that 
Art 368 of the constitution conferred power on the parliament to 
amend the constitution as well as prescrite procedure for the 
exercise of that power. He however, said that power conferred by 
Art 368 was legislative power and it was subject to prohibition 
prescribed by art 13(2). In his view the parliament may pass 2 
law under Entry 97 of the Union Legislative list, call a Constituent 
Assembly, which could abrogate or abolish fundamental rights. 


Third view in this case was held by Chief Justice himself and 
four of his colleagues. In their opinion Art 368 of the constitution 
did not confer any power on the parliament to amend the consti- 
tution. They also agreed with the view held by Justice Hidayat 
Ullah that in case Parliament wanted to abridge or take away some 


or all fundamental rights, the only way out was that it may convene 
a Constituent Assembly. t 


„ Thus by a narrow majority of 6 to 5 the court held that tne 
Parliament had no right to amend the Constitution. The court 
observed with all seriousness that within a short period of seventeen 
years the constitution had been amended 21 times and feared that 
any executive government could destroy the constitution. In the 
view.of the Court the Parliament could amend Fundamental rights 
provisions to the extent to which the courts approved, In order 
to avoid chaos, the court however, held that amendments made Up- 
to the date of judgment were however, valid. 


This judgment created a lot of controversy, whereas traders 
and capitalist class felt that the judgment was in conformity wit 
the view point of the constitution makers, many in’ the ruling 
party held the view that this judgment was bound to curtail the 
powers of the Parliament and retard socio-economic programme 
and to that extent was unwanted. Some of them suggested that 
the judges should be impeached, while others felt that Arts 13(2) 
and 368 of the constitution should be amended. Some othan 
Suggested that the law should be passed by which present 
Parliament should be treated as Constituent Assembly and a new 
constitution should be enacted which permitted socio-economic 
reforms without court intervention. Nath Pai, a PSP Lok Sabba 


i 
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Member moved in a bill in the House on 7th April, 1967 which 
proposed that Art 368 of the constitution should be amended so 


that right, authority and supremacy of Parliament for amendment , 


of Fundamental Rights was fully well established. The bill came 
up before the House several times for discussions, though it could 
not be passed. 


R Congress Government under Mrs. Gandhi however, felt that 
in case fundamental rights could not be abridged or modified 
it shall be difficult for it to implement party’s socio-economic 
programme. The Prime Minister sought the dissolution of the 
House in 1971 and in the election manifesto it declared thatif 
returned to power, it would effect such amendments in the consti- 
tution as were necessary for implementing its policies and 
Programmes. But ‘in between in 1970, the Supreme Court invali- 
dated Bank Nationalisation Act by which the government had 
decided to take over 14 leading banks, as according to the view of 
the court the Act violated Art 14 of the constitution, which 
guaranteed equality before law. When however, elections were 
held in the country, the Prime Minister’s party was returned to 
power with thumping majority, which was a mandate of people in 
favour of her radical policies and programmes. The government 
then passed Twenty Fourth Constitution Amendment Act, Twenty 
Fifth Constitution Amendment Act, Twenty Sixth Constitution 
Amendment Act, Twenty Ninth Constitution Amendment Act. and 
Thirty Fourth Constitution Amendment Act. With the help of these 
amendments the government curtailed Fundamental Rights of the 
People and introduced far reaching changes in so far as right to 
Property was concerned. 


It was however, in 1973 that the question whether the 
Parliament had unlimited right to amend Fundamental Rights came 
again to the forefront. This time it was Kesva Bharti case. This 
time the petitioner contended that Parliament had no right to 
destroy or impair essential features or basic elements of the 
constitution. It was also pleaded that Art 368 of the constitution 
which gave the Parliament power to amend it could not prevail 
over the provisions of Act 13.. The opinion of the Court in this 
case was again divided. Six Judges of the court held the view that 
Parliament’s power to. amend the constitution could not in any way 
be restricted. On the other hand majority view was that Parliament 
of course could amend the constitution, but it could not destroy its 
basic structure. In this way decision of the court was reversed 
and the Parliament got the power to amend fundamental rights 
but not to change its basic structure. In this case, however, the 
Parliament did not define as to what was basic structure. Some 
of the judges in their own judgements however, tried to explain 


what did they understand from this concept. Justice H.R. Khanna’ 


in his judgment said, “The words amendment of the constitution 
with all their wide sweep and amplitude cannot have the effect of 
destroying or abrogating the basic structure or frame work 
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of the constitution. It could not be competent under the garb 
of amendment, for instance, to change the democratic government 
into dictatorship, or hereditary monarchy nor would it be 
permissible to abolish Lok Sabha or Rajya Sabha. The secular 
character according to which the state shall not discriminate 
against citizen on the ground of religion only likewise cannot be 
done away with... Such subversions or destruction cannot be 


described to be amendment of the constitution as contemplated 
by Art 368.” 


Like Justice Khanna, Chief Justice Sikri also tried to define 
as to what was basic structure of the constitution. According to 
him certain features on which constitution was based included 
Supremacy of Constitution, Republican and democratic form of 


They however, added one more feature namely, unity and integrity 
of nation. Mr. Justice Jagmohan Reddy believed that basic 
structure included India’s being Sovereign democratic republic ; 
Justice—social, economic and Political ; liberty of thought, expres- 
sion, belief and worship : equality .of status and of opportunity. 
These basic features of the constitution were accepted by Mr. 
Justice Chandrachud who also added that in India State had no 


religion and that nation shall be governed by the government of 
the laws and not of the men. 


i This theory-of basic Structure of the constitution was, accord- 
ing to some, invention of judge’s minds and they wanted to know 
under what Art of the constitution did the Supreme Court 
assume the jurisdiction to decide on the ambit and scope of Art 
368. They also argue that Present generation had no right to give 
to the posterity some basic structure of the constitution. In this 
way in Kesava Bharti case Partiament got back the right to amend 
fundamental rights, which it had lost in Gokal Nath case. 


‘Fhen came emergency in 1975 when Forty Second Constitu- 
tion Amendment Act was passed by the Parliament. By the 
provisions of this Act supremacy of Parliament was fully established 
and in many cases the people lost their tight to approach the 
courts of law. The Parliament also got full right to amend 
fundamental rights and to abridge and modify them. 


MINERVA MILLS CASE 


Whea Janta government came to power in 1977, this Amend- 
ment of the constitution was challenged by what is known a$ 
Minerva Mills Vs the Union of India case. Though the case 
started when Janta government was in power; yet decision came at 
a time when Mrs. Gandhi, whose government had possed this Ae, 
had been voted back to power. 


d a a 


f 
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During the long hearing of the cas>, N_A. Palkivala_ challen- 
ged the validity of certain provisions introduced in the constitution 
by the Forty-Second Amendment passed during the emergency. 
He argued that Sections 4 and 5 had attempted to extend the 
power of the legislature i.e. Parliament (and therefore, of the State) 
at the expense of, in the one case, the individual and in the other, 
of the courts. He concluded that both of the impugned provisions 
were constitutionally invalid and ought to be struck down. 


. The Supreme Court has upheld Mr. Palkivala’s contention. 
His principal attack against the two provisions was that they 
damaged “‘the basic structure” of the constitution. , 


What the 5-member bench of the Supreme Court did was 
that it simply followed its earlier decision in the Kasavananda 
Bharti case and applied the principles laid down in it. The bench 
had no other option; the 13-judge full-court decision in the 
Kesavananda case was binding on it. In applying this decision, 
the court took the view that Sections 4 and 5 of the 42nd 
Amendment were invalid : Section 4 because Parliament had sought 
to clothe the legislature with blanket authority to make the indivi- 
dual citizen’s fundamental rights take a back seat whenever there 
is a conflict between these and “‘all or any” of the general rights of 
society contained in the constitution’s Directive Principles ; and 
Séction 5 because Parliament had chosen to put its sovereign 
Power of amending the constitution beyond the reach of the courts. . 


In giving boundless and unchallengeable power to Parliament 
through Sections 4 and 5 of the 42nd Constitution Amendment Act 
incorporated in Articles 31C and 368, Parliament had violated the 
basic structure or essential features of the constitution and this it 
could not do in terms of the Kesavananda Bharti judgment of 
April 24, 1973. 

The Fifth Judge, Mr. Justice P. N. Bhagwati did not pro- 
nounce any decision in the matter and stated that he would do so 
in a reasond judgment only after the Supreme Court vacation. 
Even in his order Mr. Justice Bhagwati made no reference to Art 
368(4) and (5) which conferred unlimited power on Parliament to 
amend the constitution. The other four judges, Chief Justice Y.V. 
Chandrachud, Mr. Justice A.C. Gupta, Mr. Justice N.L. Untwalia 
and Mr. Justice P.S. Kailasam gave only their decision and stated 
that their reasons would follow later. 


The Court held that Parliament could not also amend the 
constitution to prohibit a challenge to any or all Jaws passed in 
pursuance of Directive Principles on the ground of such laws 
being inconsistent with or abridging the constitutional Tight to 
equality in Art 14, the seven freedoms in Art 19 and the Tequire- 
ment of compensation for compulsory acquisition of property in 
Att 31, It could screen suck laws from an attack on gronads of 
Art 14, 19 and 31 only fo the extent they fulälled the Directive 
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Principles of ensuring that the ownership and control of coramunity 
resources were organised for the common good by the state. 


The text Of the Supreme Court’s order délievered by the 
Chief Justice on behalf of himself and Mr. Justice Gupta, Mr- 
Justice Untwalia and Mr. Justice Kailasam is as follows : 


1. “‘Section 4 of the Constitution 42nd Amendment Act, 
1976 which came into force with effect from January 3, 1977, 
amended Article 31C of the constitution by substituting the words 
and figures “‘of or any of the principles laid down in Part IV” for 
the words and figures “the principles specified in clause(b) oF 
clause{c) of Article 39."" Article 31C as amended reads thus : “31C 
_ Notwithstanding anyihing contained in Article 13, no law giving 
effect to the policy of the state towards securing all or any of the 
principles laid down in Part IV shall be deemed to be void on the 
ground that it is inconsistent with, or takes away or abridges any 
of the rights conferred by Article 14, Article 19 or Article 31” 


“Section 4 of the Constiturion 42nd Amendment Act, i$ 
beyond the amending power of the Parliament and is void since it 
damages the basic or essentia] features of the constitution and 
destroys its basic structure by a total exclusion of challenge in any 
Jaw on the ground that it is inconsistent with or takes away of 
abridges any of the rights conferred by Article 14 or Article 19 of 
the constitution. If the law is for giving effect to the policy of the 


State towards securing all or any of the princi les laid down in 
Part IV of the Constitution.” K i 


. “Section 55 of the Constitution 42nd Amendment Act, 
1976 which came into force with effect from January 3, 1977, inser- 
ted sub-sections 4nd 5in Article 368 which reads thus : 368(4) : 

No amendment of this Constitution (including the provisions of 
Part II) made or Purporting to have been made under this article’ 
whether before or after the commencement of section 55 of the 
Constitution (Forty-Second Amendment Act, 1976) shall be called 
in question in any court on any ground.” 


“Section 55 of the Constitution 42nd Amendment Act 1$ 
beyond the amending power of the Parliament and is void since it 
removes all limitations on the power of Parliament to amend the 
Constitution and confers Pcwer upon itto amend the cunstitution 


So as to damage Or destroy its basic or essential features or its basie 
structure.’ 


; Puller reasons for the decision will follow later whereupon 
the writ petitions will be ser down for bearing for consideration ° 
the other points involved therein,” 
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Mr. Justice Bhagwati’s order reads as follows : 


“The question which arises for determination in these writs is 
as to whether Section 4 of the Constitution 42nd Amendment Act 
amending Article 31-C of the constitution is constitutionally valid. 
I cannot persuade myself to pass an order pronouncing upon 
this question without a reasoned judgement since the question 
is one of grave and momentous consequence involving as it does the 
validity of a constitutional amendment. I would, therefore, prefer 
to pass a final order in this case when I deliver my reasoned judg- 
ment on the reopening of the court after the summer vacations.” 


By this decision of the court which was delivered on May 9, 
1980 controversy has again started. Supremacy of the courts has 
again been established and that constitutional amendment can be 
possible only to the extent to which the courts permit it. It how- 
ever. appears that this will not be the end of the controversy and 
the governments may go into appeal against the decision of the court 
to get back its supremacy which it has recently lost. 


ay 
lo 
` The Union Judiciary 


._., ,AMevery federal set up need and necessity of an independent 
judiciary is always felt and is inescapable. The judiciary is con- 
sidered as custodian of the rights of the people and a balancing 
Wheel between the executive and the legislature. Not only this, 
but it also decides all the disputes which might arise between che 
Centre and federating units, so that federal structure is not put 
under heavy strains. It interprets constitution keeping in view 
both the letters and spirit of the constitution. In order to discharge 
its functions impartially, impartiality of judiciary is always main- 
tained by the provisions of the constitution itself. With a view tO 
ensuring that the executive and legislature do not exceed their 
powers, as vested in them by the Constitution, the courts are given 
the power of judicial review. In India the courts have also been 
given the power of judicial review as well as impartiality of judiciary 
has been maintained by several ways. As early as in 1935 JPC 
Report said, “A federal court isan essential element of federal 
constitution. Itis at once the interpreter and guardian of the 


and the direction given to it by that court. ...... It has to keep the 
poise between the seemingly contradictory forces,” 


Arts 124 to 147 of the constitution deal with Union Judiciary- 
CONSTITUTION OF SUPREME COURT 


According to Art 124 ofthe Constitution, in India there shall 
be a Supreme Court which Shall consist.of One Chief Justice and 
till the Parliament by law prescribes, not more than {7 Judges. But 
the number of Judges can be both increased as well as decreased by 
the Parliament. Originally there „was a Provision in the constitu- 
tion that there will be a Chief Justice and seven other Judges. This 
number was raisad to 10 in 1956 and 13 in 1960, Present strength 
to 17 was raised only in December 1977. In addition to regular 


1. JPC Report ; Parliamentary Debates Apiil 1, 1935, 
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judges, if the President feels that the work load is:heavy, he can 
appoint ad hoc judges as well. He is also empowered to invite retired 
judges to attend the meetings of the court. 


The President is the appointing authority in the case of the 
Judges of the Supreme Court. Whiie making appointments he may 
however, consult such of the Judges of the Supreme Court as he 
might consider nécessary. But while making appointment of other 
Judges of the Supreme Court, the Chief. Justice shall always be 
consulted. Though no minimum strength of Supreme Court 
Judges has been fixed, yet in terms of Art 145 of the constitution, 
it is implied that the Supreme Court shall have a minimum strength 
of 5 Judges. No rules have as yet been framed about the appoint- 
ment of Chief Justice. For a very long time there was a convention 
that senior most Judge of the court shall be Chief Justice of India. 
But this convention was broken when in 1973, Mr. Justice A.N- 
Ray was appointed as Chief Justice of India ignoring the seniority 
of Mr. Justice JM. Shelat, Mr. Justice A.N. Grover and Mr. 
Justice K.S. Hegde and all of them resigned in protest. Again in 
1977 Mr. Justice H.M. Beg was appointed as the Chief Justice and 
he superseded Mr. Justice H.R. Khanna, who also resigned. 


The action of the government by which senior most Judge 
was not elevated as Chief Justice, of course received criticism, 
because it was not in keeping with the traditions which had hither to 
been followed. On April 26, 1973 opposition parties in the 
Lok Sabha characterised this step of the government as that of 
great constitutional impropriety and calculated political coup which 
was intended to proclaim to the judiciary that if they dared not to 
the government line on important matters, they will meet the same 
fate. On May, 13 of the same year the opposition met the 
President and maintained that the faith of the people had been 
shaken from the judiciary after supersession of three jucges. In 
the Rajya Sabha the members wanted the government to tell the 
criteria for the appointment of Mr. Justice Ray, as Chief Justice of 
India. Supreme Court Rar Association in very clear words said 
that this step of the government was aclear attempt at under- 
mining independénce and impartiality of judiciary and lowering 
dignity and prestige of the Supreme Court in the eyes of the public. 
In the op nion of the Association it was purely a political action. 
As a protest it even boycotted Supreme Court for one day: The All 
India Lawyer’s Convention also did not approve of it and wanted 
that in future the appointment of the Judges of the Supreme Court 
should be made by a committee of experts which should be set up 
for the purpose. This action was also not favoured by the former 
Chief Justices of India Mr. C J. Shah and Mr. C.J.M. Hidayatuilah. 
C.J. 3.M. Sikri who had relinquished his charge only few days 
earlier felt that in this appointment politics was involved. M.C. 
Chagla was of the view that it was a manifest to undermine 
court’s independence. Ip order to avoid such recurrences in.future 


Atal Bihari Vajpayee moved a resolution in the Lok Sabha in which 
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should aways be appointed as the Chief Justice. The Bill however, 
could not pass. 


he demanded that senior most Judge of the Supreme Court in future 


ing and not backward looking judge. Law Minister H.R. Gokhale 
said that in the appointment of CJ. Ray, as the Chief Justice of the 
country, no politics was involved but the government wanted to 
have Judges who were committed to constitution, including 
Directive Principles.of the State policy. He wanted the Judges to 
realise aspirations of the People. Sidharath Shankar Ray, the then 
Chief Minister of West Bengal said, “Tt is wholly illogical, insensi- 
ble and unreasonable to assert that the government is merely a 
rubber stamping authority and it must appoint, as a matter of course 


the senior-most Judge as the Chief Justice with its eye closed and 
ears plugged.” 


The example set by the central government in superseding three 
Judges of the 


High Court as well when in May 1974 Mr. Justice Prem Pandit 


When Chief Justice A.N. Ray’s term as Chief Justice came to 
anend, the question of his Successor again came to the front. Mr. 
Justice H.R. Khanna, who was the senior most Judge was again 


Justice Khanna’s tenure as Chief Justice would have been hardly 
for a period of about 5 months, out of wh 
taken about 2 months. It was therefore, not Proper to appoint a 
Person as Chief Justice only for such a short duration. But these 
supersessions always invited criticism from m 


any quarters. 
1. Lok sabha Debates, Vol, XVII, May 2, 1973 C, 392, 3 
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QUALIFICATIONS OF JUDGES 


Any person, who is considered suitable by the President can 
become a judge of the Supreme Court provided : 


(a) he is citizen of India ; 
(b) has served as a judge of aHigh Court for at least 
5 years ; 

(c) he is a distinguished jurist : 

(d) he has been an advocate of one, two or more High Courts 

for a period of $ years. 

A person once appointed as a Justice in the Supreme Court 
shall continue to hold office till he has attained the age of retirement 
but he can resign earlier also. As already pointed out, some 
Judges of the Supreme Court resigned before retirement age, as a 
protest against their supersession. 


A Judge of the Supreme Court shall not be made to retire 
otherwise except by an order of the President passed after an 
address by each House of Parliament supported by a majority of 
total membership of that House and by a majority of not less than 
2/3 of the members of that House present and voting has been 
presented to the President in the same session for removal on the 
ground of proved mis-behaviour or incapacity. Whether a Judge 
has misbehaved or lost his capacity for that procedure will be 
regulated by the Parliament. 


The method of the removal of the Judges has been deliberately 
made complex and complicated so that there is security of tenure 
for the judges so that they can perform their duties with courage 
and conviction to do the right, as defined by law. 


Each Judge of the Supreme Court shall have to take oath or 
affirmation before entering his office. No person who has held an 
office of the judge of the Supreme Court shall plead or act in any 
court or before any authority in the territory of India. 


On his appointment each judge of the Supreme Court shall be 
entitled to a salary of Rs. 5000/- per month, whereas other judges 
are entitled to get a monthly salary of Rs. 4000. He shall also be 
entitled without payment of rent to the use of official residence. 
He shall also get such reasonable allowances to reimburse him 
for the expenses incurred in travelling on duty within the territory 
T India. The amounts received by judges are not income tax 
ree. 

There has been a demand from the judges that their total 
emoluments should be increased so that they were not attracted by 
other temptations. According to them the advocates who argue 
before them have much lucrative practices than the money which 
they get by way of salaries etc. They have also been demanding 
that their pensions should be equal to their salaries, so that after 
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retirement they could live a dignified life, suited to the status of a 
Tetired judge of the Supreme Court. The judges of High and Lower 
Courts even took out a procession in 1978 in New Delhi to focus the 
attention of government to their long outstanding demands. But 

So far no change has been made in their emoluments. The salaries, 
allowances and pension of the judges of the Supreme Court are not 
Subjected to the vote of Parliament, so that they can work freely 
and without the influenceof legislature. ' 


When the office of the Chief Justice due to any reason has 
fallen vacant, it is provided in the constitution that duties of that 
Office shall be performed by one of the other judges, as the president 


All decisions in the supreme court are taken by a majority vote 
of the judges present at the hearing of the case. But every judge 
has a right to give his dissenting judgment. In the Supreme Court 
there have been several occasions when the judges have given theif 
dissenting judgement, Not agreeing with majority view point. The 
yiews were not unanimous in Gokal Nath or Kesava Bharati cases. 


The Supreme Court ordinarily shall sit at Delhi but it can sit at 
such other places as the Chief Justice of India may, with the appro- 
val of the President, from time to time decide, Why a provision has 
been made for making the sittings of the court at a place other 
than Delhi possible Was justified by Dr. Ambedkar in the Constitu- 
ent Assembly itself when he said, “Supposing the capital of India 
was changed, we would have to amend the constitution in order to 
allow the Supreme Court to sit at such other place as the Parliament 
may decide as the capital. Therefore, I think subsequent words 
are necessary.” But this agrument does not appear to be very 
convincing because if constitution could be amended to deal with 
very controversial matters, it would not have been difficult to amend 
it for such a non-controversial matter. Change of capital will per- 
pohan: need constitutional amendment in some other respect as 
well. 


SUPREME COURT AS A COURT OF RECORD 


According to Art 129 of the constitution, the Supreme Court 
shall. be a court of record and shall have all powers of such a court, 
including the power to punish for contempt of itself. A court of 
record obviously is one where the acts and Judicial proceedings are 
kept for memory and testimony. In the Constituent Assembly 
Dr. Ambedkar said, “The new Article is necessary because we have 
not made any provision in the draft constitution to define the Status 
of the Supreme Court.”? Asa court of record the Supreme Court 


1. Constituents Assembly Debates, Vol VILL, p. 382. 
2. Ibid ; p. 382. 
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has power to punish those who are adjudged as guilty of contempt 
of court. The court has taken up the cases for their contempt. In 
1970 Supreme Court issued notices to then Union Minister of State 
Mr. Khadilkar for his comments ina discussion organised at New 
Delhi to discuss Supreme Court judgment on Bank Nationalisation 
case. On a petition made by Krishna Rao, M.P., the Court felt that 
there was a prima facie case of contempt of court against the Minis- 
ter. Since the Minister assured the judiciary that he believed in its 
independence, the matter was closed. The Court however, made 
its position clear when the C.J. commented, “We are constrained 
to say that while fair and temperate criticism of this court or any 
other court even if strong, may not be actionable, attributing impro- 
per motives or tending to bring judges or courts into hatred and 
contempt or obstructing directly or indirectly with the functioning 
of the courts is serious contempt of which notice must and will be 
taken of”! In 1972 Union Steel Minister Mohan Kumar Manga- 
lam and West Bengal Chief Minister S.S. Ray denied that they ever 
tried to bring down the prestige of the court or judges by saying 
that the judges looked down upon the messes as common clay and 
thought that they had the wisdom to decide the good of all. The 
Hindustan Times, which published the report apologised. The 
instances can be multiplied. : 


POWERS OF THE SUPREME COURT 


„The Supreme Court of India has original, appellate Le 
Advisory functions to perform. 


ORIGINAL JURISDICTION OF SUPREME COURT 


Art 131 of the constitution deals with original jurisdiction of 
Supreme Court. From the original jurisdiction we mean the autho- 
rity to bear and determine a case in the first instance. It has exclu- 
sive jurisdiction when it has authority to hear and determine a case 
which cannot be heard or determined by another court. There are 
however, limitations on this authority. Firstly the dispute must 
be inter-state. It cannot entertain suits brought by private indivi- 
duals agaist the Government of India, In the case of state of Bihar 
Vs. Union of India the Supreme Court held that the case did not 
fall within original jurisdictions of the court as the Hindustan Steel 
Ltd. which was involved in this case could not be considered a 
state for the purposes of Art 131. Then another limitation is that 
the dispute must involve any question on which existence or extent 
of a legal right depends, In the words of Shukla, *‘A legal right to 
an interest recognised and protected by a rule of legal justice—an 
interest the vindication of which would be a legal wrong done to 
him whose interest is itand respect for which is a legal duty.”? While 
discussing the scop: of suit under Art 131 of the constitution Basu 
says, “This article does not contemplate that a suit must be filed in 
the Supreme Court for the complete adjudication of the dispute 


1, The Hindustan Times, May 6, 1970, p, 4. 
2. Snuka, V.N.; op.cit., p- 269. = 
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The court has exclusive jurisdiction in so far as disputes about 
the election of President and Vice-President of India are concerned. 


The court decided election on disputes of President V.V. Giri and 
Vice-President G.S. Pathak. 


A new Article 131A was added to the constitution with the 


passing of Forty Second Constitution Amendment Act. By this it 
Was provided : 


tional validity of any central law, Or, as the case may 
be, of both central and state laws; and 
(b) that the determination of such 
k for the disposal of the case, 


the High Court shall refer to the questions for the decision of the 
Supreme Court. 


questions is necessary 


) Wit 
on an application made by the Attorney General of India, the 
Supreme Court is Satisfied : 


(a) that a case Pending before the High Court or before a 


Court subordinate to the High Court involves questions 
1. Basu, DD: ep,cit., pp. 181-82, A 


~ 
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as to the constitutional validity of any central law or, as 
the case may be, of both central and state laws; and 


(b) .that the determination of such question is necessary for . 
the disposal of the case 

the Supreme Court may require the High Court to refer the ques- 

tions to it for its decisions. 


(4) When a reference is made under clause (2) or clause (3) 
the High Court shall stay all proceedings in respect of the case 
until the Supreme Court decides the question so referred. 


(S) The Supreme Court shall, after giving the parties an 
Opportunity of being heard, decide the question so referred, and 
may: 


(a) either dispose of the case itself; 

(b) return the case to the High Court together with a copy 
of its judgment on such questions for disposal of the case 
in conformity with such judgment by the High Court, 
or as the case may be, the court subordinate ‘o it.” 

Forty Third Constitution Amendment Act however, provided 
that this article of the constitution be omitted. In addition it also 
provided that in respect of such cases which were pendiug before 
the Supreme Court, the court may having regard to (a) the stage at 
which tne reference is so pending (b) the ends of the justice, either 
deal with the case as if that article had been omitted or return the 
case to the High Court for disposal as if that article had been 
omitted with effect-on or from the Ist day of February, 1977. 


APPELLATE JURISDICTION OF SUPREME COURT 


In addition to original jurisdiction the Supreme Court has 
constitutionally appellate jurisdictions as well. The court has such ` 
jurisdictions both in civil or criminal cases where the High Court cer- 
tifies that the case involved a substantial question of law as to the 
interpretation of the constitution. However, when the High Court 
has refused such a certificate, the Supreme Court can grant special 
leave to appeal from such judgment decree or final order. In civil 
cases the appeal can be made only when the amount involved is 
Rs. 20,000. But the court cannot listen appeals against military 
cases or tribunals. In criminal cases appeal also lies when the 
High Court in appeal has reversed an order of acguital of an 
accused person and sentenced him to death; or the High Court has 
withdrawn for trial before itself any case from any court subordi- 
nate to its authority and has in such trial convicted the accused 
person and sentenced him to death; the High Court has certificate 
that the case is fit for appeal. The Supreme Court also has general 
power of superintendence. A certificate issued by the High Court 
that a case is fit for appeal is not necessarily binding on the Supreme 
Court te entertain an appeal. The later court also has a right to 
determine whether a certificate for appeal has been issued rightly or 


wrongly. 
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Though the court can give special leave to entertain appeals 
yet in the case of Pritam Singh Vs the State, the Court has made it 
clear that this power will be sparingly used and that too some 
uniform standards will be used in this regard. In the opinion of 
the court the only uniform standard which could be laid down in 
the constitution was that the court should grant special leave to 
appeal only in those cases where special circumstances are shown 
to exist. In the case of Dhakeawari Cotton Mills Ltd. Vs. C.LT. 
West Bengal the same court held that limitations whatever may be, 
are implicit in the nature and character of the power itself. Usually 
the Supreme Court does not interfere in the interim orders of High 
Court. The court has said that generally speaking it will not grant 
Special leave unless it has shown that exceptional and special 
circumstances exist; that substantial and grave injustice has been 
done and that the case in question presents features of sufficient 
gravity to warrant a review of the decision appealled against. 


Forty Fourth Constitutian Amendment Act amended Art 134 
of the constitution and provided : 

134A : Every High Court, passing or making a judgement, 

decree, final order or sentence, referred to in clause (1) of 132 

or clause 1 of Art 133 or clause I of Art 134. 


(a) may, if it deems fit to do So, on its own motion; and 

(b) shall, if an oral application is made, by or on behalf of 
the party aggrieved. immediately after the passing or 
making of such judgment, decree, final order or substance, 


Act 132 or clause (1) of Art 133 Or, as the case may be sub-clause 
£c) of clause (1) of Art 134, may be given in Tespect of that case. 


ADVISORY JURISDICT.ON OF SUPREME COURT 


Under the coustitution the President has 

€ power to consult the 
Supreme Court when a question of law and fact has arisen or is 
likely to arise which is of such a mture and of such i 
tance that it is expedient to obtain the op'ni g 

i X tt P nion of the Suprem 

Court upon it It will be binding on the court to give j k 
sich matter, thus referred to it. -Suth a report which shal] te made 
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The President in India has been referring from time to time 
to the Supreme Court cases for expression of opinion e.g. advice of 
the court was sought on Kerala Education Bill in 1957. Similarly in 
1974 the President sought the advice of Supreme Court on Keshav 
Singh case in which Allahabad High Court and U.P. Legislative 
Assembly were involved. 


In the exercise of its jurisdictions the Supreme Court can pass 
such decrees or make such orders as are considered necessary by it 
for doing full justice and such decree or order shall be enforceable 
throughout the territory of India. The court can call any person 
for attendance, discovery or production of any documents or can 
investigate or punish any person for its contempt. The decisions 
of the Supreme Court shall be binding on all other courts within the 
territory of India. No High Court can ignore the decision of the 
Supreme Court on the plea that the relevant provisions were not 
brought to the notice of the Supreme Court and hence the decision 
was not binding. But the Supreme Court at any time can reverse its 
own decision in the light of new facts brought to its notice and 
the court feels that it will be in the public good to review the earlier 
judgment. “The Supreme Court may also review its earlier decision 
if some patent aspects of the question remained unnoticed or if the 
attention of the court was not drawn to any relevant and material 
statutory provisions or if any previous decision of the court bearing 
on the point was not noticed, or if the decision was clearly 
erroneous.” 


According to ‘he constitution the Parliament can confer on 
the Supreme Court such suplemental powers which are not 
inconsistent with the provisions of the constitution, which are 
considered necessary for the purpose of enabling the court to 
more effectively exercise jurisdictions conferred upon it by or under 
the constitution. 


The Parliament by law can also confer on the Supreme Court 
powers to issue directions, orders or writs in the nature of habeaus 
corpus. mamdamus. prohibitions, quo warrant and cartiorari. 
Article 139 of the constitution; which deals with it came under 
review when Forty Second Constitution Amendment Act was 
passed. A new Article 139A was added, which said, 

139A Transfer af certain cases : (1) If on an application made 

by the Attorney General of India, the Supreme Court is 

satisfied that the cases involving the same or substantially same 
questions of law are pending before it and one or more High 

Courts or before two or more High Courts and that such 

questions are substantial- questions of general importance, the 

Supreme Court may withdraw the case or cases pending before 

the High Courts and dispose all of the cases itself. 

(2) The Supreme Court may, if it ce ms it expedicnt so to do 


for the ends of justice, transfer any case, appeal or other 


(1) Shukla, V.N.; ep.cit,, p. 280. 
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proceedings pending before any High Court or to any other 
High Court.” 


When Forty Fourth Constitution Amendment Act was passed 
further changes were brought about. The above mentioned article was 
restrictive and had provided that cases could be withdrawn by an 
application of Attorney General but now it was provided that the 
court was empowered to withdraw a case on its own motion as well. 
It was also provided that the Supreme Court, once it had determined 
the question of law, could return any case so withdrawn together 
with the copy of its judgment on such question to the High Court 
from which the case had been so withdrawn and High Court on 


receipt thereof proceed to dispose of the case in conformity with 
such judgment. 


The constitution has made it obligates} on all authorities, 
in India, both civil and judicial, to come to the aid of the Supreme 
Court. A new Art 144A was added to théyconstitution with the 
passing of Forty Second Constitution Amendment Act, which 
provided that minimum number of judges of the Supreme Court 
who shall sit for the purpose of deciding any question about 
constitutional validity of any central or state law shall be seven- 
It was also provided that a central or state law shall not be declared 
to be constitutionally invalid by the Supreme Court unless a 
majority of not less than 2/3 of the judges Sitting for the purpose 
of determining the question as to the constitutional validity of such 
law hold it to be constitutionally invalid, Forty Third Constitution 
Amendment Act however, omitted this provision of the amended 


constitution and the provision, as it originally existed was allowed 
to be retained. 


_ The Supreme Court of India is empowered to make rules, 
subject to the approval of the President and also provisions of law 
made by the Parliament, rules for-regulating generally the practice 
and procedure of the High Court. Such rules can deal with the 
Persons who shall be entitled to practice before it or procedures of 
hearing appeals, or entertainment of appeals or conditions under 
which decision of any other court can be reviewed or rules of grant 
of bail or stay of proceedings or procedures of inquiries cf cases 
which May be referred to it. All judgments of the court shall be 
delivered in the open court and only with the concurrence © 
majority of the judges present at the time of the hearing of the case- 


JUDICIAL REVIEW AND SUPREME COURT 


_ Under the constitution of India the Supreme Court hes been 
given the power of judicial review, which implies that on an 
application having made to it the court can examine the validity of 
a law passed by the Parliament. In case the court opines that the 
law is wholly orepartially not in keeping with the provisions of the 
constitution to that extent the law of the Parliament or state 
legislature can be declared as invalid or unconstitutional. Whereas 
in England the courts have no such powers, in the USA the 
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Supreme Court has been given such a power, which has very 

extensively been used as well. With the doctrine of implied powers, 

the court has very much increased the powers of the central 

government in that country. Once the law has been declared 

invalid that applies to all the courts and subordinate courts cannot 

apply to that in any manner. The courts in India do not go largely 
by the letters of the law while interpreting the constitution or any 
other Act of Parliament. In the case of Charanjit Lal Vs the 
Union of India, the Supreme Court observed that, “The courts 
should prima facie lean in favour of constitutionality and should 
support the legislation if it is possible to do so on reasonable 
grounds.” ‘In the famous Gopalan case the court has put restrictions 
on its own authority when it said that it will go only by the letters 
and not the spirit of the constitution. In that case Chief Justice 
Kania observed, “The courts are not at liberty to declare any act 
void, because in their opinion, it is opposed to a spirit supposed to 
pervade the constitution but not expressed in words.” Thus the 
courts in India prefer to go by letters than spirit of the constitu- 
tion. More or less similar views were expressed by Justice S.R. 
Dass in the case of Keshvan Vs the State of Bombay, when he 
said that, “An argument founded on what is claimed to be spirit 
of constitution is always attractive, for it has a powerful appeal _to 
sentiment and emotion, but a court of law has together the spirit 
of constitution from the language of the constitution. What one 
may believe or think to be the spirit of the constitution cannot 
Prevail, if the language of the constitution does not support that 
view.” It is the duty of the courts to see that the Government of 
India is run by laws as passed by the Parliament or state legislatures. 


In India however, the power of judicial review of the Supreme 
Court has created lively interest. The Supreme Court in India has 
been reviewing the cases and pronouncing its judgment, but that 
did not attract the attention of the government or the nation. It 
was however, in Gokal Nath case that the power of the court 
came to focus. It was in this case that the court declared that 
Parliament had no power to amend fundamental rights, as 
embodied in Part III of the constitution. Sometime later came 
Bank Nationalisation case. The government decided to take over 
14 leading national banks under its control and to nationalise them. 
The Supreme Court declared that the decision of the government 
was invalid and unconstitutional. The decision of the court and its 
Power of judicial review thus came under strong criticism from all 
Progressive sections of the society. On 1Sth December, 1970, the 
Supreme Court struck down Presidential order of 16th September, 
1970 by which the privileges of former rulers of the Indian 
Princely states had been derecognised. Such decisions of the 
court made many come forward with the argument that the 
Supreme Court should be deprived of its power of judicial review. 
because sitting in ivory towers, where the fresh air of public opinion 
Cannot pass Judges, cannot understand the spirit with which pus 
representatives had enacted a legislative measure. They demanded 
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that the judges must decide cases keeping in view the public 
opinion. It was argued that a non-elected and nominated judiciary 
cannot be allowed to retard the will and wishes of the nation, as 
expressed through its elected representatives. 


SUPREME COURT DURING EMERGENCY 


When this controversy was going on and some in the society 
were feeling that judiciary was not helping in implementing socio- 
economic programmes, Mrs. Indira Gandhi decided to advice the 
President to dissolve the Lok Sabha. In 1971 mid term elections were 
held in the country and she was returned to power with massive 
Majority. This meant that the nation had given her green signa 
to go ahead with her progressive programmes. In order to neutra- 
lise the effect of Gokal Nath Case, 24th, 25th and 26th Constitution 
Amendment Acts were passed. 


In 1973 the Supreme Court decided that Section 17A of 
MISA was bad in law because it did not satisfy clause (7) (A) of 
Art 22 of the constitution. Section 17(A) of the Art provided for 
the detention of persons for 2 months without consulting an 
Advisory Board, during the period of state of emergency. The 
effect of this decision was that 1700 persons who had been detained 
under various Detention Acts had to be released. 


Then came Allahabad High Court Judgment declaring the 
Election of Prime Minister to the Lok Sabha invalid. Justice 
Krishna Iyer of the Supreme Court, who heard the appeal, also 
partially upheld the decision of the High Court. This again raised 
a controversy whether a court could set aside the decision and 
verdict of the sovereign people, who had returned a representative 
to sovereign Lok Sabha, as ultra vires or un-canstitutional. 


Thus a situation of confrontation between the executive and 
the judiciary was already in existence in 1975 when emergency was 
declared in tte country in 1975. It was during this.period that 
constitution Anrendment Acts were passed by which powers of the 
judiciary were curtailed. Constitution Thirty Eigith Amendment 
Act amended Arts 123, 213, 239B, 352, 359 and 360 of the consti- 
tution. It was provided by these amendments that in case the 
President/Governor etc. was satisfied about the i: sue of an ord n nce, 
that shall not be challenged in the court of law. The power of the 
court to examine the causes of issuance of emergency in the coun Try 
by the President was restricted. The President now could issvé 
different proclamations on different grounds and his satisfactic n 
in this regard shall be final and conclusive and that it 
shall not Fe questioned in any court on any ground, It was also 
said that neither the Supreme Court nor any other court shall 
have jurisdiction to entertain any question or any ground, regarding 
the validity of declaration made by the President or conte 
operation of such proclamation. Thus the courts were debarre 
from examining the proclamation of emergency. 
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Constitution Thirty Ninth Amendment Act amended Aits 71 
and 3:9 of the constitution by which it was provided that election 
of the President, Vice-President, Prime Minister and Speaker shall 
not be enquired by the Supreme Court, but these will be looked 
Into by an authority which will be constituted by the Parliament 
by law. But validity of such a law also could not be enquired into 
any law court. It was also provided that election declared void by 
any court, about these high dignitaries even before the Passing of 
the Act shall be null and void and election valid. By this amend- 
ment as well as by Constitution Fortieth Amendment Act several 
other acts of the Parliament were also declared valid and the courts 
were deprived of the power to enquire into these cases. 


é 
In December. 1976 Forty Second Constitution Amendment 
Act was passed which further curtailed the powers of the Supreme 
Court and the judiciary. By this the Supreme Court was given the 
exclusive jurisdiction to determine constitutional validity of a 
central law and High Courts were deprived of their rights in this 
regard. It was also decided that minimum of seven judges should 
sit for deciding the case and the decision should be taken by 2/3 
Majority of member of judges constituting the Bench. But in the 
case of High Courts where the number of judges was five, the 
decision should be unanimous, whether an Act was constitutionally 
valid or not. By this Act the powers of the High Courts with res- 
pect to issue of writs were restricted. By amending Art 226 of the 
Sonstitution it was provided that courts shall have right to issue 
writs only for the enforcement of fundamental rights. In the 
words of Mukerjee, “This is highly offensive to the rule of law and 
to the judiciary. It discriminates between the Supreme Court and 
the High Courts. These Provisions should be deleted” Justice 
J.C. Shah elt that with these provisions the people will have to 
run from pillar to post to seek justice. The people will not get 
speedy justice and immediate redress. 


Another change which was made by the Act was that ifa 
High Court was satisfied that a case which was pending before it or 
an a court which was subordinate to it and which involved consti- 
tutional validity of a central law or both of the central law as well 
as that of the state law and it is necessary to decide that for the 
disposal of the case, it shall have power to refer that to the Supreme 
Court. The Supreme Court ean also ask any High Court to refer a 
Case to it which is lying before it or a court subordinate to it, if 
Attorney General of India makes an application to the Supreme 
Court, if a question involves a question of constitutional validity 
of any central law or both of the centra) or state law and that 
determination of such a question is necessary for the disposal of 
the case. When such a question has been referred to the Supreme 
Court, the High Court shall stay all its proceedings on that case, 
Until the Supreme Court has given its verdict. When such a case 
is Feferred to the Supreme.Court, it can either dispo e of the Case or 


1, Mukerjee, P.B.; The Indian Constitution Change and Challenges, p. 30. 
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Teturn that to the High Court concerned together with a copy of 
the judgment on such question for disposal of the case in confor- 
mity with such judgment by the High Court. A new Art 139A 
was. also added to the constitution by this Act. By this the Supreme 
Court was authorised to transfer certain cases from the High Court, 
which are of general importance and that such a transfer is neces- 
sary, expedient and meets the ends of justice. A new chapter XIVA 
was added to the constitution by which Administrative Tribunals 
were set up for deciding the cases of public servants and their 
service conditions. Thus the Courts were denied the right to hear 
appeals. Art 368(4) and (5) were added to the constitution which 
dealt with the powers of the President to amend the constitution. It 
was provided that no constitutional amendment. even that of the 
fundamental rights, shall be called in question in any court. It 
was also provided that there shall be no limitationg whatsoever on 
the constituent power of the President to amend by way of addition, 
variation or repeal the provisions of this constitution under this. 
article. In this way supremacy of Parliament over judiciary was 
fully well established and the judiciary was denied- the right to look 
into the validity of any constitutional amendment. The judiciary 
was relegated to the background and much crippled. The process 


of_declaring a constitutional law invalid was also made complex. 
and complicated. ; 


On April 28, 1976 in Habeas Corpus case the Supreme Court 
ruled that no person had any locus standi to move-any writ petition 
in any court under Art 226 for habeas corpus or any. other writ of 


order of detention so long as proclamation of emergency was In 
operation. 


It was during this period that the idea of committed judiciary. 
was toyed with. The supporters of this idea came forward with the 
plea that for bringing socio-economic changes in the country, it 
was most essential that all the three organs of the government : 
namely the executive; the legislature and the judiciary must! work in 
close co-operation with each other, In a parliamentary form of 
government there is always close blending of executive with legis- 
lature, but judiciary tries to maintain its impartiality. The judges 
have no means to know opinion and:throughout their career in the 
judiciary they are never face to face with the masses. They are it 
a way civil servants and paid out of the public funds to which 
Sovereign masses contribute. Therefore, the judiciary must mov 
and keep pace with the public opinion. It should not stand on the 
way of reform programmes which are brought about by the execu- 
tive and approved by the legislature. It was therefore, suggeste 
that those judges who stand on the way of such programme should 
be shown their way out. Only such judges, which can keep pace 
and propagate policies and programmes of the executive should be 
elevated to the Benches of High Courts and Supreme Court. Accor- 


ding to them, judiciary is an integral part of country and thus can- 
not live in isolation. 
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THEORY AND PRACTICE OF JUDICIAL 
IMPARTIALITY IN INDIA 


The constitution of India has provided for judicial impartiality. 
In theory everything has been said to maintain impartiality so that 
there is no committed judiciary. It is provided in the constitution 
that the President appoints the judges, but they cannot be removed 
unless Parliament has made a representation to him. The salary 
and allowances of the judges are not voted by the Parliament or 
state legislature, so that their conduct aud behaviour does not come 
under criticism. In order to ensure their impartiality they are not 
permitted to practice in any court or accept'any job without govern- 
ment’s approval. Their salaries and allowances also cannot be 
veduced or changed to their disadvantage. But inspite of all, this, 
it is difficult to think or dn impartial judiciary. It is because froti 
appointment of judges îs made on ‘the recommendations of the 
Prime Minister or Btate Chief Minister in the case of Supreme Court 
and a High Court respectively. ‘Therefore,. politics in selection pio- 
cedure is bound to come in. Even Law Corhimission, acceptgd that 
in the appdintment cf judges not merit alotie but commynalism, 
regionalism and political patronages had cropped in and in several 
‘cases: pursuations had resulted in the’selection öf judgesi» Power 
politics is stated to had played its role in the judiciary whea both 
in 1973 and 1977, senior most judges of the Supreme ‘Court were ‘not 
elevated to the high-office of chief justice and in their places their 
juniors, who were perhaps considered more committed, were appoin= 
ted as chief justices. This resulted not only in the resignation of 
some judges but also.in. wide spread. public criticism. 


Then comes.appointment of judges of the High Courts. Under 
the constitution they are to be appointed by the President, on the 
tecommendations of the chief justice of the High Court. The later 
is also responsible for smooth and efficient working of state judi- 
ciary. ‘But his recommendation about appointment of judge is to 
pass through the channel of his government, then that of Home 
and Law Ministries and finally through the cabinet and Prime 
Minister. When an appointment passes through these channels, 
politics is bound to come in. In case recommendation of the 
Chief Justice is turned down in that case it becomes difficult for him 
to maintain the tempo of the work because such a judge 
knows that he has come to occupy his position with political 
backing. Thus in this way also it becomes difficult to have impar- 
tiality of judiciary. oar f 
BATE i ing in the constitution which specifically prevents 
ik eu pac gas ees any post at all after their retirement. 
‘There is ho bar-on the executive to appoint a retired judgé as Chair- 
man or member of any Commission, ambassádor to a country or 
‘Governor of a state and so on. Thus inspite of the fact. that some 
constitstional safeguards have been provided'to keep judges impat- 
tial, yet they can very much look to the executive for such 
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jobs and patronages; which are likely to adversely effect the concept 
of impartrality of judiciary. 

In order to save the judges from temptation of earning money 
‘and keeping-away from the influence of exécutive it is essential that 
‘the judges should be made economically well off. But in actual 
practice they look towards the executive for their betterment, as 
salaries and, allowances of the judges are to be fixed by the Parlia- 
ment. The Judges in India have been demanding for quite some- 
time that their salaries and allowances should be raised to enable 
them to live a life suited to their standard. 


J The executive government is always competent to initiate and 

get a constitutional amendment passed by which judiciary can be 
deptived of its powers. When such a constitutional amendment 
is passed, then'the judiciary is relegated to a subordinate position. 
in addition, the constitution has empowered President/Governor 
to reduce the sentence of a guilty or at all to pardon him. Thus 
when a political personality gets involved in a crime in which he 
is adjudged guilty and punished by the court of law, he can be 
pardoned by the head of the state, which again relegates judiciary 
to the background and brings executive to the front. 


Public criticism of the decisions of the Supreme Court or High 
Court is an other factor which effects impartiality of judiciary. The 
public very vehmently and forcefully expressed its views on court 


decision in Gokal Nath case, Bank Nationalisation and Abolition 
of Privy purses cases and so on. 


JUDICIARY AFTER EMERGENCY 

In 1977 Janta Party came to power. In its election manifesto 
the party had: promised that distortions which had come in the con- 
Stitution during the period of emergency by way of 42 Constitution 
Amendment Act will be removed. But the party had its own pro- 
blems because in the Rajya Sabha it had not the requisite majority to 
‘Set a constitutional amendment bill passed without the co-operation 
of Congress opposition, The opposition was prepared to give its 
Support to an extent to which it thought fit. It was thus not ap 
„unqualified support. Accordingly the party could go altead in 
Festoring back the rights of judiciary, but only to a limited extent. 
In 1977 it passed Disputed Election’ (Prime Minister and Speaker) 
Bill by which it was provided that all disputes about the elections 
of Pcime Vi ister and Speaker will be heard by a sitting judge. In 
June 1977 party passed another bill by which it was decided that dis- 
puted elcc.ion of President and Vice President will be heard by five 

Judges of Constitutional Bench of the Supreme Court. ~ 


_,. phisty Bight Constitution Amendment had made changes m 
ene 123, 213-and 2398 with which the powers of the courts ha 
S en reduced: -Forty Fourth Constitution Amendment Actomitt 
all these clauses and thus the powers ‘which had been taken away 
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from the court were given back of it. This Thirty Eight Constitu- 
tion amendment act also amended Art 352 of the constitution, and it 
was provided that the courts were not to look into the causes of dec- 
laration of proclamation of emergency and shall have no jurisdictions 
to entertain any petition on any ground regarding the validity of both 
declaration as well as continued proclamation emergency. Forty 
Fourth Constitution Amendment Act has however, laid down a very 
clear and specific procedure for the declaration of emergency and 
that no proclamation can be made unless there is armed-rebillion. 
Art 359 of the constitution was amended by Thirty Eight and 
Forty Second Constitution Amendment Acts. Art 360 of the consti- 
tution which was amended by 38th Constitution Amendment Act was 
again amended by Forty Fourth Constitution Amendment Act. 


Thirty Ninth Constitution Amendment Act amended Arts 711 
and 329 of the constitution which dealt with the disputed elections 
of the President, Vice President, Speaker and Prime Minister of 
India. By subsequent Act passed by Janta Government the provi- 
sions of these amended Articles of the constitution were nullified 
and given back to the courts of law. 

Amended Art 226 of the constitution and a new Article 226A 
of Forty Second Constitution Amendment Act provided that the 
courts shall have power to issue writs only in some specific cases. 
Forty Third Constitution Amendment Act restored back powers to 
the judiciary. ` 

Ir this way with the help of Forty Third and Forty Fourth 
Constitution Amendment Acts powers of the judiciary, which 
been curtailed with the passing of Thirty Eighth to Forty Seconc 
Constitution Amendment Acts, were restored to some extent, but al; 
powers could not be given back, because the ruling Janta party could 
not reach an agreement with the Congress opposition in the Rajya 
Sabha on other points. Since the Supreme Court has now decided 
that Parliament has no unlimited powers to amend the constitution 
therefore, there is every likelihood of again a confrontation between 
the executive and the judiciary. 


16 


The State Executive 


In Indian federal polity the states have their own duties and 
Tesponsibilities to discharge. These have exclusive right to legislate 
and execute the subjects mentioned in the State list. But in India 
there is over centralisation with the result that the centre controls 


the States in many ways and one such method is that of appoint- 
ment etc of Governors, 


APPOINTMENT OF GOVERNOR 


Executive authority in an Indian State is vested in the 
Governor, According to the constitution this power shall be 


by the Assembly on two Important grounds. Firstly that it will be 
ifficult to have any workable division of powers between the 


in the state to which he belongs. Barrings very few exceptions, like 
those of Shri H.C. Mukerjee and Miss Padmaja Naidu, this conven- 
tion is being maintained. 


__, Then comes the problem of the consultation of the Chief 
Ministers in the appointment of Governors. As long as there was 
monolithic party system in the country in which Congress party was 


1n power both in the centre and the states, there was no problem, - 


ven if a Chief Minister did not feel happy about the appointment 
ot an individtial as Governor and his being posted to the state, there. 
Was no confrontation between the Centre and the states. Mdreover, 


Se a eee = 
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Pt. Nehru’s towering personality was such that both inside and 
outside the House none dared to challenge his decision in matters 
of appointment of a Governor. 


But after his death the situation changed and as a result of 
Fourth General Elections in the country non-Congress Governments 
assumed power in some states. The Chief Ministers of these states 
wanted that (a) they should be consulted in the appointment of 
Governors and (b) no defeated politician be posted to a state, as a 
reward for his past services to the Congress party. They also wanted 
that Chief Minister of a state should invariably be consulted before 
aname was finalised for appointment as Governor. The Chief 
Minister of Bengal in 1967 gave a list of 3 names, namely those of 
V.K. Krishna Menon, Prof. A. Aleem and Mrs. Aruna Asaf Ali 
and wanted the centre to appoint one of them as the Governor of 
the state. Similarly when Kanungo was appointed as the Governor 
of Bihar, the then Chief Minister protested against this appointment 
as that had been made without consulting him or approval of state 
cabinet. There was so much resentment that state cabinet decided 
not to make any arrangements for the reception of the new Gover- 
nor. But the then Home Minister Y.B. Chavan made it amply clear 
that it was not at all obligatory on the part of the Centre to get the 
consent of the state in matters of appointment of Governors. In 
other words a state could not veto the decision of the Centre in such 
matters. This stand continues even to day. When C.P..N. Singh 
was appointed as Governor of U.P. or C.M. Pooncha was transfer- 
red from M.P. the Chief Ministers protested and said that the 
Centre had acted arbitrarily and the state concerned should have 
been consulted. But central government did not agree to this. À 


But one effect of 1967 general elections to the Lok Sabha was 
that some senior retired civil servants were appointed as Governors 
in some states and thus the tide of posting defeated Congress 
candidates as state governors was checked. 


Some other traditions too would have developed but in 1971 
when elections were held in the country, both at the centre and in 
the states, Congress party again came to power and the resistance 
of states to appointment of Governors by the Centre without the 
approval of state government, obviously weakened. 


Whereas the opposition dominated states have been resenting 
discretion in appointments of the Governors, so far the contral 
government has not laid down any norms about the appointment 
of executive heads of the state. The Centre has been posting on the 
one hand mature statesmen like C. Rajagopalachari, Kailash Nath 
Katju, Mrs. Vijaya Lakshmi Pandit, K.M. Munshi and Mrs. 
Sarojini Naidu, and seasoned bureaucrats like L.P. Singh, Bhagwan 
Sahay, V.P. Menon, B.K. Nehru, B.N. Chakravarti, Dharam Vira 
and many others on the other. Similarly on the one hand have been 
posted to the state Governors such persons who were to be politically 
rewarded for their services to the ruling party-in the past and had 
now been not inthe. active politics, like Bhim Sen Sachar and Hafiz 
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Muhammad fbrahim and so on, whereas on the other persons of great 
eminence but never in active politics have been sent as Governors- 
These include Gen. Srinagesh, Dr. A. N. Khosla, G. N. Singh and 
D.C. Pavate. All that need be noted is that even informally no guide, 
lines or conventions have been developed about the appointment O 
Governors. The opposition parties have all along protested that 
when a defeated politician is appointed as a governor he never tries 
to behave as a constitutional head of the state. He tries to „inject 
politics in the state and usually becomes a convenient tool in the 
hands of ruling party. He is always willing to oblige the centra 
government in the manner it likes. Though Opposition parties prefer 
bureaucrats over such defeated politicians, yet many in the country 
do not favour the idea of putting them in Raj Bhavans. According 
to them these people who have all along led an active life with 
vast powers at decision making level and Processes, usually find it 
difficult to adjust themselves as nominal head of the state, where 
there is no active life and little decision making work. It is also 
said that these people have spent their active life career in an at- 
mosphere where there is no care for feelings and sentiments of the 
people. They are little concerned about the aspiration of the people 
and as such they are not ‘likely to be a success when face 
to face altogether in a different Situation. 

Closely linked with appointment of a Governor is the problem 
of recall. All appointments of Governors are made by the 
President, which in effect means the Prime Minister. Each Gover- 
Nor is appointed for a period of 5 years, but he can leave his job 


earlier if he so likes, by tendering his resignation. But ‘in 1969 the 
then Chief Minister `o 


state Governor Dharma 
this happened over the a 
As usual the address w 
there were some unfavo 
the central government 


entirety, which had been 
prepared and approved by the state cabinet. The Chief Ministe® 


demanded the withdrawal of the Governor. The Home Minister 
however, did not agree with the demand on the plea that it will s¢ 

a bad precedent and similar demands could pour in from many 
other states. He very firmly maintained that it was the prerogative 
of the President to post, transfer or recall a Governor and that staa 
had nothing to do in such matters. Of course, after some time t 5 
Governor was withdrawn from the State and S.S. Dhawan he 

posted in his place, but not on the demand of state governs 
This one incident alone shows that in case persons of the type W 3 
are suited to this type of job are appointed, centre ‘state EONS z 
are not likely to come under heavy strains. Inthe words of ae 
Rao, “So in the end we are left with ‘a moral command tbat 


‘THO STATE EXECUTIVE 283 


President should be a statesman of ‘high impartiality and so also 
the governors chosen by him, be active, sympathetic public men of 
a high moral stature, immensely interested in social service etc.» 


The President also has power to dismiss a Governor, once 
appointed by him, though so far no such dismissal has taken place. 
But a situation developed in 1980. After central elections in 1977 
when Janta Government came to power at the Centre, it appointed 
some Governors to the states. But in 1980 it was voted out of 
power and Congress (I) came to power at the Centre. The new 
government hinted that the Governors appointed by the Janta 
government should better resign. But none of the Governor 
tendered his resignation. The central government was of the view 
that whereas some of these could be tolerated, some others must 
quit. Since none of them had voluntarily resigned, a situation 
might develop whereby the central government might be forced 
to advice the President to dismiss them and if that happens that 
will be unique precedent in the constitutional history of India. 


QUALIFICATIONS FOR APPOINTMENT 


, Governor is the executive head of the state and the President 
is empowered to appoint any person as Governor, provided he is an 
Indian citizen and is not below the age of 35 years. He should 
not hold any Office of profit either in the central or state govern- 
ment. Similarly he should also not be member of any House of 
state legislature or Parliament. In case he is so, he should vacate 
that before joining as Governor. He should not be insolvent on his 
appointment. After his appointment he gets a monthly salary of 
Rs. 5500 and such other allowances as are decided by the 
Parliament from time to time. He is also entitled to get free fur- 
nished official residence. It is provided that during the term of his 
office his emoluments shall not be changed to his disadvantage- 
Before entering upon his office he is required to take an oath 
before the Chief Justice of the High Court of the state to which he 
is appointed. Ordinarily a person shall be appointed as Governor to 
one state only, but the President in his discretion can appoint one 
person as Governor to more than one state as well. L.P. Singh e.g. 1s 
Governor of Assam as well as North Eastern Hill States. For some 
time Punjab and Haryana used to have one Governor. When a person 
is Governor to more than one State, his salary and allowances are 
charged from the states concerned proportionately. 


During the term of his office a Governor is protected against 
all legal proceedings in courts of law and is not be called to account 
anywhere for the exercise and performance of powers and duties 
of his office or any action done by him in the performance of his 
duties. No criminal proceedings can be instituted against him and 
'no process for arrest issued against a Governor while in office. 


; G r At Work’ in the Journal of the society for the 
$ Rao. Sire Governments Vol. I, Ne. 3, July-September 69 ; p. 92. 
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POWERS OF THE GOVERNOR 


In the constitution Governor has been given quite vast pore 
which he is to enjoy as executive head of the state. But before os 
cussing these powers, it may be remembered that in actual prac ise 
before the death of Pandit Jawahar Lal Nehtu, the Governors acte 
as nominal heads of the state. It was due to several reason 
Firstly, at time of appointment the Prime Minister used to ae 
care that only such persons were appointed as Governors, who a 
nature were not aggressive and could fully well adjust themselves 2 
the frame work of being a nominal head of the state. Then anotba 
Teason was that at that timp there used to be Congress party H 
power both at the centre and in the states. The state cabinet ha 3 
full backing and’ support of the central government. . Thus whee 
ever, a Governor made a complaint against Chief Minister that wa 
not entertained and the former was clearly told that as st 
head of the state he had no right to complain. But when a state 
Chief Minister made a complaint against the Governor that was 


government or past services to the Party and as such they should 
quietly pass their time. Still 


nation had a towering personality in Pt, Nehru, who could satisfy 
as well guide any governor, 
could raise his voice. Lastly 


But after Fourth General Elections, 
Nehru had died by that time and there was 
party resulting in the exit of many old stalwarts ; The Congress ha 


Jost heavily at the polls and in some states non-Congress govern- 
ments had come to power, 


situation changed, Be 
split in the Congres 


In 1971 the situation however, again changed. becata 
‘Congress party was returned to the Lok Sabha and thereafter in the 
States, with massive majority. Monolithic political party system 
almost again came back in the country. The Governors therefore, 

i es to the new situation. 4 t 
In 1977 elections were again held in the conntry and in te 
newly formed Janta Party swept polls in North and Central In ta 
ut its impact on the Southern .states was not felt, where aa st 
Party Ministries remained in power. The result was that t cle 
state governments “could create some problems, But. their © a 
Proved short lived and no serious problem about : appointment 
Overnors etc arose. i t i, ent 
As a result of elections heldin 1980, Congress (I) governm 


AE : te 
at the centre came to power. The party had massive mandate. Sta 
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Assembly elections which were held in May 1980, also returned 
Congress (1) to power. Thus again monolithic party system seems 
to be emerging, which is likely to lessen the role of Governor in 
state politics. 


Executive Powers. Article 154 of the constitution has pro- 
vided thet all executive powers of the state shall be vested in 
Governor and all executive actions in the state will be taken in his 
name. He is to decide in his discretion who is to be invited- as the 
Chief Minister of state. Other Ministers of the Council of Ministers 
will of course be appointed by him on the recommendations of 
Chief Minister. Chairman as well as members of State Public 
Service Commission and Advocate General of the state are appoint- 
ed by him. The President of India consults him at the time of 
appointment of the judges of the High Court. Theoretically all 
Ministers of Council of Ministers hold office during his pleasure. He 
allocates business among the Ministers and calls for any information 
on any matter relating to state administration. He has also right to 
be kept informed about state politics and happenings and any legis- 
lation that is proposed to be brought for approval before the House. 

It is the responsibility of the Governor to send fortnightly 
report ábout situation in the state. In case he reports that situa- 
tion in the state is such that it is difficult fo run state administra- 
tion in accordance with the provisions of the constitution, a pro- 
clamation of emergency is made by the President, by which adminis- 
tration of the state is taken over by the President. 


Governor is supposed to be nominal head of the state, but he 
-begins to play some important role in the executive field when 
there is no single political party in clear majority in the Assembly. 
This is what happened during 1967 to 1972 when in some of the 
states there were coalition governments and defection politics was 
playing big role. It was in this situation that the Governor 
used his discretion as to who should be invited to form govern- 
ment. In Rajasthan, Congress party leader Mohan Lal -Sukhadia 
and Maharwal Laxman Singh, leader of some combined parties 
claimed theif majority in the House and wanted to be invited to 
form government. At that time Dr. Sampurana Nand was governor 
of the state. He invited Mohan Lal Sukhadia to form the Govern- 
ment as in his opinion, Singh could not give stable govern- 
ment to the state. Similary Governor -Hukum Singh also invited 
Mohan Lal Sukhadia and not Maharwal Laxman Singh to form 
the government, when again both the leaders staked their claim to 
form government. j : 

Similarly in 1970 both Gurnam Singh and Prakash Singh 
Badal staked their claims as leaders of the legislature party in 
Punjab Assembly and wanted to be invited to form government. 
Governor D.C. Pavate accepted the claim of Prakash Singh Badal 
ind invited him to form the government. 


ncame U.P. In that state some political parties com- 
Ua tepstter had elected Girdhari Lal as their leader. He 
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approached the Governor to be invited to form the govarnment. 
Against him was the claim of B.K.D. leader, Charan Singh. The 
governor decided to invite the later as in his opinion he alone 
could give stable government to the state. 


In Bihar also a similar situation developed in December, 
1970, when Daroga Rai Ministry went out of power. At that time 
both Karpoori Thakur and Bhola Paswan Shastri staked their 
claims and wanted that they be invited to form the government. 
Each asserted that he had the support of majority of MLAs in the 
state. But Governor did not accept the claim of Bhola Paswan 


Shashtri and invited Karpoori Thakur to form government in the 
state. $ 


The decision of the Governor in regard to inviting a person 
to form the government was final and could not be challenged 19 
any court of iaw. In 1967 West Bengal Governor decided to in- 
vite Dr. P.C. Ghosh to form government, after he had dismissed 
Chief Minister Ajoy Mukherjee. The later challenged the decision 
of the Governor in High Court. But the court did not 
agree with the petitioners and set aside the petition. Similarly 
in 1970 Allahabad and subsequently Supreme Court did not 
accept a writ petition challenging the decision of U.P. Governor 
inviting T.N. Singh to form government, as he was an outsider: 
The Court held that Governor was the best judge to decide as tO 
who was to be invited to form government. i 


Legislative Powers. Governor of a state is an integral part of 
state legislature, though not a member of either Jouse. ] 
summons, prorogues the legislature and dissolves state legislative 
Assembly. He addresses state legislature at the commencement 0 
the new session after each general election as well as budget session 
every year. Inhis address he outlines policies and programmes 
which the state- government Proposes to followin the ensuing year 
for the betterment of the people. He is fully empowered to sen 
messages-to the state legislature on a matter pending before it of 
otherwise. In a state where there is Legislative Council he nominates 
1/6 of the members from among the Persons who have excelled 10 
any field of-art, literature, social service etc. He also nominates 
some members of Anglo-Indian community in the state Assembly, 
if he is satisfied that that community has not been properly 
yepresented. All bills approved by the state legis!ature must 
Teceive his assent before these can go to the statute book. The 
Governor is fully empowered to withhold his assent except, of 
course, in the case of money bills and return the same to the 
legislature for its reconsideration If of course, the assembly Or 
reconsideration passes the Bill in the form in which it wab 
otigionally passed, the Governor must give his consent. There are 
certain types of Bills which the Governor can withhold for the 
assent of the President. These include bills dealing with the 
acquisition of the private property etc. Whether a person is dis- 
qualified himself to kecome a member of the Assembly or not,- 
finna. decision is to be taken by the Governor, of course in consulta- 
tion with the Election Commission. 
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When the offices of Speaker and Deputy Speaker and similarly 
those of the Chairman and Deputy Chairman fall vacant simultane- 
ously, he appoints a member of the House concerned to preside 
over the meetings of the House for a transitory period, till proper 
and regular arrangements are made. 

But one important power which the Governor enjoys is when 
the state legislature is not in session. The Governor has the power 21 
that time to issue ordinances. These have same force as any Jaw 
passed by the state legislature, during the period of its operation. 
These remain in force for a period of 6 months even after the re- 
assembly of state legislature. There are several regular commissions 
like the State Public Service Commissions and from time to time seve- 
ral commissions are appointed by the state goverment. Reports of all 
these commissions are sent to him and he causes them to be laid on 
the Table of the House. 


It is of course, within the discretionary powers of the 
Governor to call or not to call the Assembly to session. No diffi- 
culty is posed when Chief Minister enjoys absolute majority in the 
lower House and is prepared to summon an Assembly session as and 
when asked to do so. But this becomes important when the Chief 
Minister has doubt about his position and wants to gain time to win 
over more M.L.As who could support him, so that he could save 
his position. In the states, Governors have several times used their 
discretion in summoning and proroguing the Assembly or adjourning 
it sine die, In other words this discretionary power of the 
Ore erete great significance when there is political ns 

ility in the state. As and when the Governor is in doubt about 
Chief Minister’s majority, he can ask him to summon an 
Assembly session by a fixed date. In case there is any delay that can 
mean that Chief Minister is using delaying tastics and is either not 
in majority or has Jost majority support or is in doubt about his 
majority. In _the words of Singhvi, “Notwithstanding any 
difference of opinion with the Chief Minister and the council of 
ministers the Governor is entitled to summon the House to meet at 
such time and place as he thinks fit and he can justifiably treat this 
as a matter in which he is required to act in his discretion under the 
constitution.”? In 1967, West Benga: Governor Dharm Vira, asked 
Chief Minister Ajoy Mukerjee to convene the Assembly by 24rd 
November, 1967, to prove his majority. When Mr. Mukerjee 
showed his Paci He Governor Sigmissen ihe es and in- 

i r. P.C. Ghosh to form ministry. ` Similarly the Governor of 
ee rast Chief Minister R.N Singh Deo in December 1970 to 
prove his strength on the floor of the House after he had been in- 
formed that Hare Krishna Mehtab had withdrawn his support. He 
fixed the date of session on January 15, 1971. In this connection 
it may be pointed out that though normally convening date for 
Assembly sessions is suggested by the Chief Ministers, yet in such 

3 political situation is fluid and MLAs are chang- 


circumstances when is flu 1 
ing their layalties, the Governor uses his discretion. 


1. Singhvi, L.M. ; The Statesman, Noy. 12, 1967. 
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In some cases when there was a demand and also clear 
indications that a Chief Minister had lost confidence of the House 
and Assembly session should be called, the Governors declined to 
summon Assembly sessions. In Haryana, Governor B.N. Chakra- 
vatty did not ask Chief Minister Rao Birendra Singh to summon 
Assembly and face that for trial of strength, though his majority 
was in doubt. In 1970, Chief Minister Bansilal lost the majority © 
the House, due to large scale defections, but Governor BN. 
Chakravarty did not summon the Assembly. In September, 1970, 
U.P. Governor, B. Gopala Reddy felt that Chief Minister, Charan 
Singh, had lost confidence of the Assembly. He dismissed the 
Ministry without calling Assembly, though the Chief Minister was 
very much prepared to face the House. 


Similarly the Governor has the power to prorogue the 
Assembly. Though, again normally this is done in consultation 
with and on the advice of the Chief Minister, yet in peculiar 
circumstances proroguing can help him, particularly at a time when 
he seems to be losing the confidence of the House. In Madhya 
Pradesh Governor K.C. Reddy, on the advice of Chief Minister 
D.P. Mishra suddenly Prorogued the House, to save the Congress 
Ministry. But at that time some Congress legislators had left the 
party, reducing in clear minority. 


_ But one very important power with the Governor is that of 
Making recommendation to the President that it is not possible to 
Tun state administration in accordance with the constitution. This 
has received wide criticism. It is alleged by many Chief Ministets 
that in this regard discretionary powers vested in the Governor 
have not been Properly used. The Governors, in very many cases, 
report in the manner, the central authorities wish them to report. 
The Governors in several states have dissolved state Assemblies in 
their discretion, because so far no guidelines have been evolved. Nor- 
mally however, it is expected that the Assembly should be dissolved 
on the recommendations of the Chief Minister. But Governor uses 
his discretion when the Chief Minister has lost the confidence of the 
House and there is no possibility of a stable government or whet 
serious law and order situation has arisen in the state and the state 
government has failed to tackle that or when the Governor is of the 
view that rights and interests of scheduled castes, scheduled tribes 
and other backward classes are not being fully protected. In 197 F 
Madras Legislative Assembly was dissoved on the advice of hies 
Minister Karunanidhi and that of Punjab on the advice of Chie 
Minister Parkash Singh Badal. In 1973 Orissa Governor dissolved 
state Assémbly on the advice of Chief Minister Mrs. Nandini 
Satpathy, without providing an opportunity to Opposition leaders to 
Prove their strength and this was resented by the High Court. 

Tn 1968, Governor Dharam Vira recommended President’s 
rule in the state, when he was satisfied that no stable government 
could be formed in the state and so happened in Rajasthan, when 
leader of the Congress party Mohan Lal Sukhadia declined to forni 
government after Fourth General Elections, In 1967 Governor 


—- — 
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Pavate recommended President ruie when he found that-neither of 
the party leaders was in a position to form a government. In-1968 
when UP. Governor found that neither C.B. Gupta nor Harish 
Chandra. two leaders staking their claims for the formation of 
government, could. give stable government to the state, he 
recommended dissolution of the House. In March 1973, Governor 
BK. Nehru suggested imposition of President’s rule in Manipur. 
But in 1974 Governor of Gujarat did not send his report to the 
President for the dissolution of State Assembly, though the 
situation in the state had been so much worsened that army had 
been called to assist the civil authorities for the maintenance of law 
and order. 


Though it is discretionary power of the Governor to recom- 
mend to the President about-the imposition of President's rule in the 
state yet he is to take some factors into consideration. These 
are : 

fat (1) The Governor should accept the advice of only the Chiet 
Minister, who enjoys the confidence of the House. 
_ (2) That other leader or leaders have bzea provided an oppor- 
tunity to prove their strength. 

_ (3) That the action of the Governor does not appear to be 
partial, meaning thereby an attempt to save one political party or 
the other, í 

(4) That there is equally no undue delay in the formation 
of a stable Ministry so that progress of the state does not suffer due 
to lack of decision making process at the political level. 


Financial Powers. As executive head of the State, Governor has 
certain financial powers. It is the duty and constitutional obligation 
of the Governor to cause the statement of income and expenditure 
for the year to be laid on the Table of the House. Every demand 
for grant must be made with the recommendation of the Governor. 
In the State budget there is a provision for unforeseen expenses. 
The Governor is authorised to spend these at his direction. The 
salaries and allowances of judges of the High Court and Chairman 
and members of the State Service Commission are also non 
voteable. These are placed at the disposal of the Governor. In 
financial matters however, power of the Governor 1s restricted in 
another sense. He cannot return a financial bill for the reconsi- 
deration of the House. Every financial bill presented to him must 
be consented. 

Judicial Powers. In judicial matters Governor has some 
powers. He decides about postings, transfers and promotions of 
the district judges and other officers belonging to judicial service of 
the state. Inthe State High Court when a judge is going to be 
appointed, President consults the Governor of the state and in this 
way Governor has a hand in the appointment of Judges of the Hig 
Courts. Being the head of the Judiciaty, Governor cannot be 
called to appear before any court for his actions, as long as ne 
holds that office. He can pardon and reprieve or reduce the punish- 
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meant araiparson who hasbeen adjudgad guilty by any court sin the 
state. He:however, cannot inasease:any such punishment. ‘ 

Miscellaneons and Disoretionary Powers. | Governor ‘is a 
ensure that accounts ofithe:state are-being maintained properly an 
the money is being speat for the -purpose for which it has ‘been 
allocated. For ‘this purpose the receives and causes the Report of 
the Accountant General of the ‘State placed-on the-Table of the 
House. State Public Service ‘Commission is an autonomous body- 
He receives report onthe work-0f the Public Service Commission 
and sends the same to the State Council of Ministers for report and 
gets that:placed:before the Assembly for its approval. 


In several matters he acts in his discretion such as selection of 
Chief Minister dismissal of Ministry, dissolution of Legislative Assem- 
bly; assent to non-moncy bills; reserving a bill passed by the Legisla- 
tive Assembly forthe assent of the President about and informing 
the President failure of constitutional machinery in the state. The 
Governor of Assam has discretionaty powers in the admimistration O 
tribal areas of hisstate, whereas Governor of Nagaland can:take 
steps in,his-discretion about ghecking violet activities.of hostile Nagas: 
He can issue ordinances when the legislature is not.ip session an 
can also.seek the advice of the President on'any important legislative 
matter. Butin this connection it may be pointed out that excep! in 
exceptional circumstances cr in situation of political instability the 
Governor has no dircretion. He remains a nominal head. In the words 
of Dr. Sharma, “The Governor is the constitutional head of the 
state just as ‘the President is of the Union. We may say that he is 
President shorn of his emergency and transitional powers." 


GOVERNOR AND DISMISSAL OF MINISTRY 


In November, 1967, Governor of West Bengal, Dharam.: Vira, 
got an impcession;that Chief Minister Ajoy Mukerjee, had last con- 
fidence of the House and desired him to summon Assemély:to.prove 
his majority, which the Chief Minister decided to convene ON 
December 18. The Governor however, wanted that the meeting 
shoulc be called earlier, but when Chief Minister insisted on :his 
date the Governor in his discretion dismissed ‘Ministry and invite 
Dr. P C Ghosh to form the Ministry and call session of the Assembly: 
Accordingly when. new Chief Min‘ster called assembly session. On 
November 29,1967. Speaker created constitutional crisis, by adjourn” 
ing the House sine die. This created a lot of controversy 4” 
main issue that came to focus was whether Governor had any con” 
Stitutional right to dismiss the Ministry, without ascertain ine 
whether the Chief Minister enjoyed the confidence of the Assembly 
or not. 

Art 164 óf the constitution of course provides that the Minis 
shall hold office during the pleasure of the Governor but in te 
case of Sunil Kumar Bose and others Vs The Chief Secretary 


Government of West Bengal (195)) it was observed that The 


1. Sharma, M.P. ; The Government of Indian Republic, p. 240. 
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Governor under the present constitution cannot act except in 
accordance with the advice of his ministers...... The power toact in 
his discretion or in his individual judgment has been taken away. 
In this particular case, there were two main reasons which promp- 
ted the Governor to dismiss the Ministry. 


(a) that the Chief Minister did not call for session of the 
assembly on the date, on which the Governor desired it to 
be convened. This delay clearly meant that. the Chief 
Minister was not in majority and was gaining time ; 

(b) it was not in the interest of a state and was constitutionally 
unjustified to continue a minority ministry in power in the 
state, 

As regards the date of convening the session of the Assembly, 
under the constitution what is provided is that interval between two 
sessions of assembly should not be more than 6 months. As tong 
as this provision of the constitution is not violated, it is the respon- 
sibility of the Chief Minister to suggest a date on which Assembly 
session should be called. Though technicafly Governor summons the 
Assembly, yet the date is decided by the state cabinet. Not only 
this in this, particular case the difference between the two dates 
suggested by the Governor and the Chief Minister was not much and 
could have. been adjasted in the spirit of give and take. 


; As regard minority government it is of course correct that 
minority government should not continue and as soon as Chief 
Minister feels that he has lost confidence of the House he should 
resign. It is not-at all justified for the Governor to develop a sub- 
jecuve notion that Chief Minister has lost confidence of the 
‘majority in the House andtherefore, government should be dismis- 
sed. This can lead to serious consequences in a parliamentary form 
of government. 

Not only this, but in India there were also several instances, 
when Governors allowed minority, governments to remain in power 
till the appopriate time came. {n 1952, when Governor.allowed 
Congress party to form Ministry in the state, at.that time it.was 
very much doubtful, if the party had clear majority. Similarly when 
C. Rajagopalachari was invited to form government in Madras, he 
was not in majority, À 

Thus on both these grounds Governor was not much justified 
in dismissing a ministry, when it was only a subjective decision and 
dismissed Chief Minister had not been given an apportunity to prove 
‘his majority. ` 

` GOVERNOR AND THE LEGISLATORS 

Under the constitution presiding officer of a House is the 
custodian of rights and privileges of the members and he is sup- 
posed to maintain decorum in, the House. In England, from where 
india has much borrowed as a parligm-atary form of governament, 
the members of Parliament have clearly und-.stood that Queen is 
merely constitutional head. of the state. But in InJia there have 
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been several instances when the legislators in the states aia not 
allow Governor to proceed further, when he came to address & 
session of the House. But what assumed a great significance was In 
1966 when Governor Hukam Singh was not allowed to, proceed in 
the Rajasthan Assembly and he himself expelled 12 MLAs from 
the House. This created a controversy namely; whether Governor 
could expel an MLA from the House. Those who fayoured this 
point were of the view that he was an integral part and limb oniba 
House and as such quite competent: to do so. On the-other hand_ 
those who criticised his action argued that to. maintain decorum iñ 
the House was the responsibility of the Speaker and the Governo 
had nothing to do with that. The controversy would have muc 
developed and: assumed constitutional significance, but in between 
fourth general elections came and secondly thereafter no other 
Governor in-any other state ever took a similar step as had been 
‘taker by the Governor in Rajasthan, 


GOVERNOR AND CRITICISM OF MINISTRY 


Governor being nominal head of the state is not suppored ie 
indulge in politics. much less use press and platform to vidicate hi 


“Nagpur and Bombay and there at those places he said in open 
meetings that in his state Ministers and highly placed public servants 
wete corrupt. He is also stated to have said that in order to chec! 


wide criticism and main point was whether a Governor had any 
Tight to criticise his government publically. But after a few aay, 
when he came back to his state capital he openly denied what hai 

been reported in the press. He said that he had no right to recom- 
mend dissolution of Assembly, when there was political stability. 


his recall. It was of the view that his continued remaining in the 
state was likely to effect smooth working of state administration. 


GOVERNOR AND GOVERNOR'S ADDRESS 


It is constitutional obligation of the Governor to address every 
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Queen has no discretionary powers.. But in India the position is 
different. Here the Governor’has discretionary powers and it is his 
constitutional obligation to see that.nothing is done in the state 
which strains the relations. of the executive with the judiciary 
or conduct and behaviour of judges is unnecessarily attacked. 

An interesting case, happened in West Bengal:- Governor 
Dharam Vira advised the President that Ajoy Mukherjee Ministry 
in the state was not in a position to givea stable government and 
that it should be dismissed. On his advice the government was 
dismissed. But the way in which this was done'became a matter 
of.controversy. When mid term elections were held;; Ajoy Mukerjee 
was again returned to power and the Ministry demanded: that the 
Governor should be recalled. The Governor himself even wanted 
that he should bə transferred to some othet state. But ¢entral 
government did not wish to leave an impression that the Governor 
was being recalled on the advice.of Chief Minister, because that 
could lead to several serious constitutionai problems. ‘hs refusal 
of the central government to recall the Governor very much anaoyed 
West Bengal government. In between, Ajoy Mukerjee government 
taoved the High Court about wrong dismissal. of government 
by the Governor but the court did not accept gavernment’s view 
Point, as in its opinion the Governor was the sole judge to decide 
about the dismissal of the Ministry. 


_ | In its address prepared for the Governor, Ajoy Mukerjee 
Ministry added two paragraphs in which dismissal of the Ministry 
by the Governor and the support given to him by the centre was 
‘condemned. This indirectly meant Teflection on the High Court. 
The Governor suggested to the Chief Minister that these Paragraphs 
should be omitted as these neither dealt with any policy statement 
nor indicated any achievement of the government. But -Chief 
Minister insisted on their being read out: In spite of the fact that 
controversy was going on the address when printed and laid on the 
table of the House included those two paragraphs. When however, 
Governor Dharam Vira read his address he omitted those paragrahs. 
This of course created a pendulum in the House, but raised a wider 
Issue as to whether the Governor was in his constitutional rights to 
Omit any portion of an address prepared by the cabinet and which 
he was duty bound toread. The opinions were bound to differ. 
Those who favoured the action of the Governor argued that he was 
justified because : 

(a) Omitted portion did not deal with any policy statement 
or achievement of the government and as such it was not 
obligatory on his part to read that, 

(b) He himself had dismissed the government and his decision 
had been upheld by the court. Reading these paragraphs 
would have cast indirect reflection on the judiciary. It 
was the responsibility of the governor to see that there 
was no unnecessary reflection on the judiciary, 


(c) In these paragraphs central government had been 
adversely criticised. How could a Governor condemn the 
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. cẹntral government which had acted on his advise and 
was not in the House to defend itself. 


But om the other hand the supporters of government action 
felt that the Governor was constitutional head ofthe state and a 
was his, constitutional duty to read.a prepared address. If theg 
was anything wrong the government would: have been condemne 
on the floor of the House and taken to task for reading the address 
with: unnecessary references, 


But the. controversy did not flare up. because afier sometime 


the Governor was recalled and thereafter, in no other state such & 
Situation, arose, 


GOVERNOR'S. ADDRESS AND AFFRONTATION 


Though in Fndia ‘it is quite: wail Known that Governor is comti 
tutional head-of tHe state and that he has practically nothing tó AMS 
either with policy making or formulation and that aftrontation to- i 
authority has no meaning; yet on several occasions, tte opposition 
have used: the occasion of his addressing the House, to express ee 
grievances: The opposition several times: has boycotted:his addr 


illegal and unconstitutional: manner, 


In the West Bengal in 1969, Governor Dharam Vira could 
address the House after great physical strain and’some of the mew 
bers even blockaded thie way ftom which’ he wàs to walk in t 
address the House. As already said’ Governor Hukam Singh neg 
to suspend IZ MLAs who did not allow him to. proceed with hi a 
address. In Maharashtra Governor had to call Marshal to take on€ 
MLA (Mr. Dhote) out of the House for his shouting and not allow 


GOVERNOR’S COMMITTEE 


Governors who were supposed to be constitutional heads 
began to act in a manner which invited wide spread criticism. aa 
actions about summoning, proroguing and dissolving Assemblies, fe 
well as some of their actions received wide spread criticism, pal t 
cularly by non-Congress Cpposition parties. They demanded ve 
a code.of conduct should be evolved ‘and: guidelines issued to t i 
Governor on such important matters It: was however, felt tha 
issuing written guidelines will be a: difficult, and perhaps not 2 
Practical, soluton.to. the problem, because the-Governors had t° 
act under different situations and cir ces. When. Governors: 
however;, met for. their annual- conference in 1970, Presidant V V. 


1, The Hindustan Timis, Péb: 15; 1967: 
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Giri decided to set upa committee of five Governors, headed by 
Kashmir Governor, Bhagwan Sahey, to study the provision of the 
constitution and to recommend whether it was possible to lay down 
some guidelines to deal with the problems: which faced: Governors in 
their dealings with the cabinet, iegislature and in the use of their 
discretionary powers. The Committee interviewed several’ people 
and submitted its report in October, 1971. The Committee was of 
the view that it was difficult to lay down any, guidelines and in fact 
laying down such guidelines was unconstitutional. There was no” 
authority in che constitution which could lay down‘suth guidelines. 
Much wilt depend on the spirit of give and take and degree of 


political discipline which was bound to develop with tae’ passage of 
ime. 


„The Committee was of the view that if a Chief Minister avoided 
facing the Assembly at thé earliest, it was clear indication of the 
fact that he had fost confidence of the House and the Governor was 
very much justified in dismissing such a Ministry. Another sugges- 
tion of the Committee was that a-Governsr should invite only such a 
person: as Governor, who was a member of: the legislature. No 
outsider should ordinarily be:invited: to head: the government: Im 
case any: such person was invited he. should. get himself elected: to 
either House at the earliest, i 

The Cømmittee viewed with: concern the cases! that some of 
she Chief Ministers, after their swearingin ceremony postponed the 
ormation: of Council of Ministers. It was of the view that this 
tendency should be discouraged’ and Ministers shoutd be appointed 
as early as possible, after Swearing in of the chief minister. 
__, If the Governor doubted’ about majority strengt hief 
Minister, then Assembly session should ie called iia 
possible opportunity. 


Then another recommendation of the Committee was that if 
certajn Ministers in a coalition Ministry belonging to a particular 
party or group resigned due to disagreement with the Chief Minister, 
then‘ the later need’ not resign. If however, doubts were raised about 
Majority support of Chief Minister’s party or parties. it was obli- 
gatory on the part of the Chief Minister to establish beyond doubt 


his strength in the Assembly and that too at the earliest possible 
opportunity. 


Constitutionally the Governor was bound to accept the advise 
of Chief Minister. But in case he felt that a particular action was 
unjustified, he should record that, indicating the nature of his 
objections. 

The Committee also: said that, 
break up the coalition by seeking to dis 
ing the partnership-and yet claim to: remain in office hiniself.” 

The Committee was also ofthe view that i er to assi 
the Governors in evolving’ healthy! t tjap Order to assist 


i evolving } ortventions with respet a 
th2se issues a special wing in President secretariat may el u A 


“Te is clear that he cannot 
miss the Ministers represent- 
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collect and make available all authentic information regarding 


Political and constitutional development in all the States from time 
to.time, 


The Governor is the head of the State, who has certain consti- 
tutional Obligations, It was therefore, wrong to think and believe 
shat he was merely agent of the President at the Centre, 


It was not possible to ban defections legally, because that was 
likely to offend Some provisions of the Constitution 


conference of Governors, again pointed out that in their relationship 
with the Council of Minister, they were Tequired to work in a certain 


Press and platform 
hen a state was placed under 


who could inspire Confideny,. of all Political parties with his 
Conduct and behaviour, 
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We should avoid taking rash and drastic steps and behave in 
a manner that his impartiality was never in doubt. As far as 
possible he should take decisions on the spot so that there is no 
impression that he is acting under the guidence of central govern- 
ment only. 


A Governor should not create an impression that he is acting 
parallel to his Council of Minister. a 

While making an appointment the centre should see that a 
Governor is man of unquestionable integrity, honesty and distin- 
guished himself in life, so that he is listened with care in the state. 


„No active politician with clear political effiliations should be 
appointed as Governor, because such a person cannot inspire trust 
and confidence of other parties. It will be better, if educationists, 


scientists etc. who have long administrative experience are appoint- 
ed as Governors 


As far as possible, before making an appointment, approval 
of the state cabinet of the state to which he is being posted should 
be obtained. This will leave an impression that the Governor is 
not being imposed on the state. 


It should be laid down as a service condition that after their 


retirement the Governors shall not tak: part in active politics, so 
that they can act ina etached manner. 


Dr. A.K. Sen, former Union Law Minister opined that, “In 


order to give true meaning to the office ¢ 
j zive ce the first 
essential thing is to choose 5 N 


should not be treated as a Jast Tefug 
civil servent, or as a istri 


, „Unless person of sterling qualities and integrity without 
political bias and expectations for the future are appointed as 
Governor, controversy about their actions is bound to be, there and 
opposition parties are likely to feel that the head of the state is not 
looking after their interests, but only those of the ruling party. 


B. THE CHIEF MINISTER 


Real executive power Ina state in India vests with the Chief 
Minister. He is responsible for ensuring that state gets clean 
administration and there is no chance for the people of the state 
to grudge. In running of state administration, Chief Minister is 
aided and advised by Council of Ministers. The members of this 
council are his trusted party colleagues, to whom he picks up in the 
hope that they will work together in a very smooth and cordial 
manner and as a good team. They remain in power so long as 
they enjoy confidence of the Chief Minister and when they differ 
from him on policy matters, they have no other alternative but to 
leave the Council of Ministers. 
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APPOINTMENT OF CHIEF MINISTER: 


Governor, who is executive head of the state, invites’ the 
leader of the majority party in the Legislative Assembly to form the 
government. Under the constitution’ all’ that is needed is that 
such a person is citizen of India and possesses such quaiifications; 
as are required for becoming a member of the Legislative Assembly- 
There are no educational or other quaiifications about his apppint- 
ment. Such a person could bea member af either House of the 
legislature or even. outsi er. In 1952 Morar Ji Desai was appointed 
as Chief Minister of Bonibiy-though he had been. defeated at the 
polls. So was the case with C.B” Gupta when he was made U.P. Chief 
Minister. In 1977 whei Prakash Singh BAd became the Chief 
Minister of Punjab he was an outéider Similarly: in 1986 A‘ 
Antulay and-Jagan Nath Pahadia took over as Chief Ministers of 
Gujarat and Rajasthan: Tespéctively, wien thty were Ministers‘at the 


patty, which: im. effect’ means: state Chief Minister. All that the 
re is' that.such a person commands majority of 
the House andican gi 


itical party in powerin the Assembly 
y r ne the choice is clear. He is not to be guided by 
the consideration that the same party which ruies at the centre is 

jority in the state. e.g. when Anadurai, M. 
Karunanidhi, M.G. Ramachandran, E.M.8. Namoodripad and many 
ernments they did not belong to 
political party in the Assembly 
me political parties come 


Political parties chalkout a programme of action before the 
elections, These contest the election as an alliance and after the 


alliance, if he still enjoys the confidence of the House, he may be 
invited to form government, After 1980 mid term polls ir Tar il 
Nadu, All India Anna D.M.K. and its alliance panes wie 
teturned to power and Governor invited the-leader of the alliance 
M.G. Ramachandran to form the government. 
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But, Governor uses his discretionary powets only: when ‘hère 
is no single political party in majority in the Assembly. We havé 
already discussed how during the period 1967-71, when there were 
coalition governments in several states, the Governors used their 
discretion to invite a person to form government in the state. Tn 
case however, he feels that there is no political party or combina- 
tion of political parties which can give a stable government to the 
state, he can recommend imposition of President’s rule and even 
dissolution of Assembly or keeping that in suspense. But who 
should be invited to form government in this regard, the Governor is 
expected to be careful and be fully satisfied that the person ‘concérh- 
ed shall be in a position to give the state clean, stable and efficient 
administration. Governor consultedeven Advocate General of the 
state before invited B.P. Mandal to form gotétnment in Bihar. 


A But when appointed as Chief Minister, he continues to remain 
in. power as long as a political party ot group of political patties 
accepts him as.his leader. In a coalition government, if a partner 
to his. government withdraws its support and in its place some” 
new partner joins and combination still accepts the same person 
as the leader, his position remains the same, subject of course to 
the condition that new arrangement has’ majority support: The 
Chief Minister will, of course, have to resigh as soon as he loses-thé 
majority support in the’ Assembly or his party enjoy majority 
support but they want to have change im leadership and a new 
leader of the party is elected. In other words there is mo: fixed 
tenure for the office of the Chiéf Minister. It may however, be 
mentioned that in order to have their control over state politics 
every central leader tries to put his own supporter as a candidate 
for Chief Ministership. He ensures that Ris followers should be at 
the helm of affairs and thus quite often leadership issue of state 
legislature party is either decided outside the capital or with close 
association and involvement of central leaders 


POWERS OF THE CHIEF MINISTER 


Chief Minister of a state, being the real executive head of the 
state, enjoys vast powers. Of course, it will depend on the person- 
ality of the person who holds the office, how he uses those powers, 
but these vest in him. But his position is such that there is no 
other alternative for him but to use his powers. He can either use 
his powers in a manner that central leaders look towards him as 
being man on the spot or he may look towards central leadership 


` for guidance before taking action. 


Formation of Council of Ministers. One of the important 


tasks of the Chief Minister, immediately after his being elected as- 


leader of the party is to form the Council of Ministers. These 
days it is not an easy task. The Chief Minister is to see that all 
shades of opinion in the party are represented. Then he is to see 


that women, people belonging 'to scheduled: castes; where tribes are” 


inhibited, the members of these tribes and backward class are fully 
represented. In case there is no-single political party in majority 
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become leader of the party. It is after great difficulty that some 
are persuaded to withdraw their claims. Not only this, even one 
Party which is in Majority in the Assembly that can be faction 
ridden and involved in group politics. The Chief Minister is to 
see that each group gets proper representation and no group 


the seeds of dissatisfaction among some party members, who aspire 
tő have Ministerial berth, but do not get that, dre sown at this very 
Stage. It is also due to this reason that dath taking ceremonies are 
delayed by several days in some cases, after the Chief Minister has 


There is no bar on the size of the cabinet. It is for 
the Chief Minister to decide about it. 


ferred that it should be of Small size, 
various pressures it becomes big in size, 

the cabinet should not be more than 1/10 
House. But this has quite often not bee 


of the cabinet rank and M 


ministry in addition to these two Categories of Ministers, there are 
also Deputy Ministers, 


i Then another function of the Chief Minister is that of alloca- 
tion of Portfolios, which again is not an easy task. There are 


Minister, the only alternative is to leave the cabinet. In case the 
Minister is not prepared to leave: the cabinet, the Chief Minister 


e later is quite competent to do, because constitutionally Ministers 
hold office during the pleasure of the Governor, though such an 
extreme Step is taken in extreme cases. Very recently Haryana 
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Governor, on the -recommendation of Chief Minister, dismissed a 
lady minister, from the cabinet. 


Again it is the responsibility of Chief Minister to see that all 
Ministers work in close co-operation with each other and that the 
Council of Ministers works as a well knit unit and a well co- ordina- 
ted team. There is proper co-ordination among different depart- 
ments and that there is no overlapping. Heis to see that the 
Ministers do not indulge in criticising each-other and that the work- 
ing of government as a whole is not criticised either through press or 
through mass media and that if they have any grievances these should 
be firmly expressed at the cabinet meetings, within the four walls. 
But decisions once arrived at are gracefully accepted in a sprrit of 
give and take. à j 


_ As leader of the team he presides over the meetings of the 
cabinet and Council of Ministers. These are important, because all 
policy decisions are taken in these meetings. As presiding Officer, 
he approves all agenda items and thus no item can be discussed 
without his permission. Thus he decides what is to come (or not to 
come) before the House. k 

Chief Minister and Legislature. In a parliamentary form of 
government the executive, headed by Chief Minister and the legisla- 
ture are supposed to work in close co-operation with each other. 
As leader of the House he makes all policy statements in thé House 
and whenever, . he feels that his cabinet colleagues are notina 
Position to satisfy the House he comes forward to help them. He 
defines government’s policies and programmes in the House and 
faces the opposition whenever, an opportunity arises. He commu- 
nicates the views of the House to the Governor and as such he acts 


as a channel between the two. He decides for all ical purposes 
the agenda of the House. ; practical purp 


But in respect of legislature his most important power is tbat 
of the dissolution of the House. At any time the Chief Minister can 
advice the Governor that the House +e dissolved, though the later 
is not bound by that, in case he feels that there is no need for that 
and a stable government can be possible. But usually such an advice 
is accepted. But threat is there that in case the Assembly does not 
co operate with the Chief Minister, he might advise dissolution of 
the House. In this connection it may be noted that Chief Minister’s 
resignation On political grounds is considered to be the resignation 
of the whole cabinet. Thus the cabinet also does not try to irritate 
the Chief Minister because there is every danger that he might resign 
and the new one may not include some of them in the new cabinet. 


Chief Minister and Power of Patronage. Though in theory 
all appointments are made by the Governor, yet in practice power 
of/patronage vests with the Chief Minister. He is consulted about the 
apppintment of judges of the State High Court. No posting and 
transfer can take place in the state without his approval. By 
including some one in the cabinet he can bring any person to the 
forefront and lime light and by dropping him from the position he 
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can just throw him in oblivion. He is consulted in the appointment 
of State Advocate General and the members of State Public Service 
Commission. 


His Other Powers. Chief Minister is a link between the 

Governor and the Council of Ministers on the one hand and the legi- 
slature on the other. He communicates their view point and ensures 
that there is no misunderstanding between the two. He keeps the 
Governor informed about la'est political situation in the staie and 
also the problems with which he is faced. He also informs him 
about legislative proposals pendisg before the Council of Ministers: 
He also furnishes information to the Governors on such matters on 
which that is required by him. He decides what type of information 
should be divulged to the House and what should be kept away 
frem it on the grounds that isnot to be divulged in the public 
interest. Then heis the real person to decide which are important 
matters and on which party whips should be issued and on what 
problems the members should be given a free hand. Then as 
ieader of the House much responsibility falls on him for maintaining 
docorum in the House and in seeing that business of the House 1S 
transacted in accordanze with the rules of procedure and on time 
schedule. Therefore Chief Minister is the pivotal point in state 
administration. 


Real Position of the Chief Minister. Of course Chief Minister is 


vested with many poweis, but his r:al position depend on several 
factors eg. X 


What is his own personality and that of the Governor.. In 
case the later is notas much influential with political bosses, aS 
the former, then he may haye more powers e.g. Chief Ministers like 
B.C. Roy, Partap Singh Kairon and G.B. Pant proved more power- 


ful Chief Ministers, than many of- their contemporaries in office in 
other states. 


It also depends on what type of backing and equation he has 
with the central leadership and political High Command. In case 
he can get their unqualified support, then he can afford to be much 
autocrat than otherwise. If S.S. Ray, in West Bengal, or Bansi 
Lal in Haryana or Mohan Lal Sukhadia in Rajasthan and for that 
matter Giani Zail Singh in Punjab could make the mark of their 
pe rponality that was only. because they had the support of theļĵPrime 

inister, ; 


Then it also depends what is his support in the party. Ia. case 
he is unqualified leader of members of his party E w can 
impose ħis`will. But in case he is their leader with thin and slender 
majority then he will have to adjust himself accordingly. His posi- 
tion becomes very filmsy and slippery when he is heading a coaliiion 
government. In sucha situation evena powerful,Chief Minister 
cannot implement his policies and programmes knowing that any 

uncompromised step Quld result in his fall. $ 


B< 
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Jn the states several Chief . Ministers are the real nominees of 
the Prime Minister:and.as such always willing to oblige him. In 
J&K Mir Qasim obliged the central leadership in 1975 by quit- 
ting office and making room fer. Sheikh-Abdullah. When Chief 
Minister is Prime Minister's man-then-usually the Assembly dare not 
pags a vote of no confidence against such a Chief Minister, because 
that would. mean really annoying ‘Prime Minister and central leader- 
ship. 


(C) COUNCIL OF MINISTERS 


Each state has a Council of Ministers, which is headed by Chief 
Minister. Else-where it thas been discussed how this Council is 
formed and what are difficulties and problems of a Chief-Minister in 
picking up Ministers and, allocating them portfolios. It is this body 
which aids and advises the Governor in the discharge of bis consti- 
tutional obligations. ‘There is very little difference inthe patiern 
of working of the cabinet atthe gentre as well in the states. Thus 
in theory though the hief Minister is xst among thelequads in the 
Conngil of Ministers, yet in actual practice he is;smvon,ampng the 
gars or what we call.as:the.key stone of the cabipet arch. In-short 

inisters of the Council of Ministers are appointed by the Gavernor 
on the recommendations,of Chief Minister. 


_ Council-of Ministers is collectively responsible to the state | 
legislature. It is also its oreation'in the sense that cach member of 
Council of Ministers must belong to either House of legislature. In 
case he is not at the time-of his appointment he must become so 
within a period of 6 months. It can remain in office so long as 
it enjoys the confidence of the legislature. As soon as the Council 
loses the confidence of the legislature, it is bowed out of power. The 
legislature controls the Council of Ministers by putting questions, 


_ supplementary questions, adjournment motions, short notice ques- 


tions and ultimately by moving vote of no confidence. Every measure 
introduced by the Council of Ministers. must be approved by the 
legislature Budget of the state, every money and non-money bill is 
passed by the legislature. Since the Council of Ministers has majority 
support at its backing, therefore, it can get every legislative measure 
passed without much difficulty. Since there is always a danger that 
the Chief Minister and the Council of Ministers can recommend 
the dissolution of the House therefore, the former controls the 
later. 


Feoil the council of ministers is first to aid and advice 
the Governor and thus power and authority is vested in him. 
But in actual practice it is the real executive in the state. 
It runs the whole state administration in the name of the 
Governor. Though the Governor enjoys certain discretionary 
powers, which he uses without the aid and advice of the Council of 
Ministers, yet occasions on which such powers are used are very few 
The Governor has right to be informed about all decisions whi-j 
tte Council of Ministers takes about state administration. If ai: 
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individual Minister has taken any decision, the Governor has a right 
to direct that such a decision should be kept before the Council of 
Ministers for its approval. All Ministers technically hold office 
during the pleasure of the Governor and are appointed as well as 
dismissed by him. He allocates as well as reshuffles the portfolios 
of the Ministers, though in actual practice all that is done with the 
approval and on the recommendations of Chief Minister. In the 
words of D.D. Basu, “In general the relation between the Governor 
and his Ministers is the same as that between the President and his 
Ministers, with this important difference that while the constitution 
does not empower the President to exercise any function in “his dis- 
cretion, it authorises the Governor to exercise some function in his 
discretion.” 


Basic principle of parliamentary system or government is that 
the Council of Ministers must work as a team, but in Indian States 
the Ministers have not acted on this principle. They have given 
vent to their, feelings both through the press and on the platform 
and several times party bosses had to call them to restraint. Some 
of them are called by party bosses at New Delhi just to satisfy 
them. When some of them feel that they have sufficient party 
strength in the Assembly at their back, they even leave the 
party or form a new party. It will be in the interest of smooth 
working of democratic system in the country if in the states the 


system of collective reponsibility is enforced in its true sense and 
spirit. = 


i 


17 


State Legislature 


Indian federation consists of a powerful centre and the states. 
Some of the states are small in size, whereas the others are quite 
big. In Indian federal system some states have unicameral legisla- 
ture, while others have provided for bicameralism. There was 
Proposal in the Constituent Assembly that all states ‘should have 
bicameral system. This was opposed strongly by others who believed 
that bicameral system of legislature should be abolished altogether. 
As avia media, it was therefore, Suggested that only those states 
which specifically decide to have bicameralism should have 


Legislative Council. All other states should have only unicameral 
legislature. 


COMPOSITION OF LEGISLATIVE COUNCIL 


Art 168 of the constitution provides that the states of Andhra 
Pradesh, Bihar, J & K, Tamil Nadu, Maharashtra, Karnataka and 
U.P. shall have two Houses of legislature, whereas other states shall 
have no ‘one House i.e. only Legislative Assembly. It is prévided 
that when there are two Houses of legislature, Upper House shall be 
known as Legislative Counciland the lower one .as Legislative 
Assembly. According to Art 169 of the constitution the Parliament 
may by law provide fo-the abolition of Legislative Council of a 
state having such a Council. If also provides for the creation of 
such a council in a state having no such Council ; it the Legislative 
Assembly of the state passes a resolution to that effect by a majority 
of the total membership of the Assembly and by a majority 
of not less then 2/3 of the mefnbers of the Assembly present and 
voting. Thus initiative for the creation as well as abolition of 


Legislative Council, for all practical purposes vests with the 
State. 


It is provided that total strength of Legislative Council of a 
state shall not exceed 1/3 of the total membership of the Assembly. 
This is however, subject to the condition that minimum strength of 
a Legislative Council shall not be less than forty in any case. The 
Legislative Council shall consist of the following : 


1. 1/3 members shall be elected by ‘municipalities and loca} 
bodies ; 
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2. 1/3 by the members of the Legislative Assembly from 
amongst the persons who are not the members of the 
Legislative Assembly ; 


3. 1/12 0f the members shall be elected by registered teachers 
of secondary schools, with at least 3 years experience ; 


4. 1/12 of the members shall be elected by registered graduates 
with three years experience and residing in the state. 


- Ramaining members shall be nominated by the Governor, 
from among the Persons who have excelled in the state in 


the fields of art, literature, social sciences and co-operative 
movement etc. 


In the case of elections, the members shall be elected on the 


basis of proportional representation by means of single transferable 
vote system. 


At present seven states have bicameral system of legislature. 
Composition of each Legislative Council isas under : 


S. Name Total Elected Elected Elected Elected Nominated 
No. of the member- by Leg. by Local by Gra- by Tea- by 
State ship Assembly Bodies duates chers Governor 


1. Andhra 

Pradesh 90 «31 31 8 8 12 
2. Bihar 96 34 34 8 8 12 
3.J.&K 36) ua, 21 7 - 2 6 
4. Karnataka 63 21 21 6 6 9 
5. Maharashtra 78 31 21 7 7 12 
6. Tamil Nadu 63 21 21 6 6 9 
7. U.P. 168 39 39 9 9 12 


There were Legislative Councils in Punjab and West Bengal 
but these have been abolished. One important feature of this 
composition procedure is that in no state the Governor is to nomi- 
nate more than twelve members. This is the maximum number 
which the President can nominate in the Rajya Sabha. Here also 


all nominations to be made by the Governor are made on the advice 
of the Chief Minister of the state. 


QUALIFICATIONS FOR MEMBERSHIP 


Any Indian citizen who has attained 30 years of age and 
possesses such other qualifications which entitle him to become a 
member of the state legislature, can become member of Legislative 
Council. But no person can become member of two legislatures 
including that of the Parliament, at one and the same time. He ae 
not become member of two state Legislative Assemblies or Council’. 
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He should not hold any office of profit in any state or Union 
Government and should not have been convicted by any conrt for 
electoral mal-practices or other crimes, of gravious nature, which 
do not entitle him to become a member of an elected body. 


Like Rajya Sabha, in the states Legislative Councils are perma- 
nent bodies and as such cannot be dissolved. Each member is elected/ 
nominated for a fixed term of six years, 1/3 of them retiring after 
every two years. 


A person shall not be qualified to become a member of Legis- 
lative Council : 
(a) if he holds any office of profit under the Union Govern- 
ment or under and State Government ; 


(b) if he is of unsound mind ; 

(c) if he is undischarged insolvent ; 

(d) if he has given up Indian citizenship or owes allegiance to 
a foreign state ; . 

(e) if he has been otherwise disqualified under a law passed 
by the central or state government ; 


(£) if he has been found guilty of corrupt practices in an 
election, being a candidate. 


à Whether or not a person has disqualified himself or herself, 
in the case of any doubt the matter shall be referred to the Governor, 
who will consult the Election Commission and decide the issue. 
The decision of the Governor in this regard shall be final. 


Every decision in the Council shall be taken by a majority 
votes if no special procedure for taking a decision is otherwise pro- 
vided. At least 1/10 of the total membership of the House should 
be present for transacting any business. 


At its first meeting the members of the Council are required 
to elect their Presiding Officer, who shall be called Chairman They 
also elect one Deputy Chairman as well. It is the responsibility of 
these two dignitaries to preside over the meetings of the council and 
to ensure that whole business is transacted smoothly and in accor- 
dance with the rules. 


FUNCTIONS OF THE LEGISLATIVE COUNCIL 


Legislative Council is Upper House of a state legislature and 
as such as compared with Legislative Assembly, it has much less 
powers. It is because of these less powers that there has been a 
demand in some quarters that this House should be abolished from 
all the states. 


Legislative Powers. A legislative measure can be both a financial 
as we'l as non financial. In the constitution itis provided thata 
non financial bill can originate in either House of state legislature. 
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When Legislative Assembly has passed a bill it is sent to the 
Council for its approval. In case the Council also accepts the bill, 
then there is no problem, but problem arises only whcn the bill is 
either rejected by the House or is modified by it. The Council can 
also decide not to return the-bill sent to it and thus keep it with 
itself. In such a case the lower House'will wait for a period of 


refer the bill to the Council again. Thereis also no provision for 
joint sitting of two Houses. In other words in the case of non- 
money bill, the Council can delay a bill at the most for a period of 
4 months and nothing beyond that. It is however, not clear as to 
what will happen in case a bill is passed by the Council but rejected 
by the Assembly. The Presumption can be that such a measure is 
not likely to see the light of the day, because Assembly is much 


; Financial Power. The Legislative Council has practically no 
powers in financial matters. No money bill can be introduced in 
this House. _A bill when passed by the Assembly and sent to the 
Council for its approval must be returned to the originating House 
within a period of 14 days, In case that is not returned, it will be 
presumed thai the Council has Passed the same and will be sent to 


the Governor for his approval, In case the Council makes certain 
amendments or Suggestions, which are 


: „Weakness of the Vidhan Parishad (Legislative Council) c an be 
imagined from this very fact that a vote of Assembly for the aboli- 


tion of this House, can result in the abolition of Parishad 
altogether. 


In bicamera) system of legislatures in the world, the House 
of Lords in England is considered to be the weakest chamber 0 


legislature. But in some respects a Legislative Council is weaket 
than the House of Lords even, 
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CASE FOR AND AGAINST VIDHAN PARISHAD 


In view of inherent weaknssses of Vidhan Parishads some 
critics are of the view that these should be abolished. According 
to them in case Parishad agrees with what is passed by the Assembly 
then it is simply a superfluous House. Incase it does not then it 
will be characterised asa mischevious House and will be charged 
as citedal of reaction standing on the way of policies and program- 
of duly elected House. 


Then another criticism levied against this House is that it is 
no check on the Assembly, A money bill can be detained only for 
a period of 14 days, which is very insufficient period for the mem- 
bers to express their view point. Even in the case of non-money 
bills it can only delay for a period of 4 months and if the Assembly 
is bent upon passing a measure no efforts on the part of the Pari- 
shad can check it. Similarly the Council of Ministers also does not 
much fear from it because a vote of no confidence does not have 
any effect for the Ministry. 


It is also argued that the Parishads are usually not very 
progressive. These have no directly elected elements. Some of the 
members are only nominated. Their composition is such that they 
are not supposed to know public sentiments. Thus the House is 
characterised as reactionary. and conservative. 


Then against the Councils it is argued that in these Houses 
scholarly or literary or social workers are not nominated. Instead 
this chamber is used for providing berth to defeated politicians or 
those active party workers who some how or other could not be ac- 
commodated in the Assembly or to dissidents in the party to avoid 
party frictions. In other words the Upper Houses neither represent 
any caste, class or society but only vested interests. All elections or 
Nominations are made on party basis and these chambers are only 
for increasing party interests and influences. 


Then the usual argument is that since these chambers do not 
serve much useful purpose, therefore their maintenance is not worth 
the cost which the nation is required to pay for its upkeep and oy 
way of salaries, allowances and other expenses. In case Parishads 
are abolished then tax payer will be much saved and the money 
saved can be used for other useful purposes. 


The very fact that only seven states have retained Vidhan 
Parishad: proves that bicameralism is not a very popular institution 
in India. Moreover, practical experieuce has shown that those 
states which have no Vidhan Parishads are in no way doing work 
less efficiently than other states. In case the Parishads had been 
doing very useful work, other states mist have gone for it. 


Then it is not clear to whom the Parishads represent. In 
case it is said that in it the teachers and graduates are to be given 
Frepresentation, along with those who are engaged in the promotion 
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of co-operative work, then why only these vocations and why no 
other very important vocations and occupations. In case it is a 
that in that those who have excelled in any walk of state life, shou 
be given representation, then why nomination has been kept at 
only 1/6. It should have been kept much higher than this low 
percentage. 


The purpose of creating an Upper House is that it should 
act as a revisory chamber. It is presumed that in this House there 
is calm and serene atmosphere, where every problem is discussed 
in a passionless atmosphere because the elders have held out no 
Promises to the people at the time of their election. But again this 
is not true because in the Upper House also politica! considerations 
very much weigh with the members. Each member votes more or 
less on party lines and it is said that Upper House is just extension 
of lower House, in so far as political Parties are concerned. 


According to some thinkers Upper Houses are necessary 
because these give sufficient time to the People to express their 
views. According to them when a bill is travelling from the 
Assembly to the Parishad, the people come to know what is going 
to be passed. Intervening time can be utilised for expressing 
Opinion by the public and in case there are strong reservations, the 
bill can be modified as well. But again this is not correct because 
thé time taken in passing each bill in one House and stages through 
which it passes are so many that the people have sufficient time to 
express themselves, through press and 
also the Upper Houses have no utility. 


But there are equally strong arguments about the retention 
of Upper Houses. The supporters of these Houses: have their own 


arguments to advance. They feel that these ‘Houses must be 
retained in the national interest. 


In favour of these Houses it is said that in India the lower 
Houses are constituted on the basis of universal adult franchise- 


politica! considerations. It is argued 


is to be saved from the caprice of uneducated Persons it is essential 
that there should be Upper Houses. 


Then another argument advanced is that in every state there 
are people who have excelled in certain walks of life. The nation 
must take advantage of their abilities and Capabilities. But these 
persons have no interest in contesting elections. Their services ca? 
best be utilised only with the help of Vidhan Parishads. 


It is also argued that the very fact that there is anoh 
House, creates a very sobering effect on: the lower House. whic 
does not feel tempted a pass in bill either in haste or under the 
influence of some momentary impulses. In case any half cooke 
measure comes up then at least Upper House points that out to the 
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duly elected representatives of the people, leaving to them to accept 
the suggestion or not. In other words it poiñts out gravity of pro- 
blems and suggests solution but- does mot very much eare whether 
suggestions have been accepted or not. i 


_, Then another utility of this House is that minority commu- 
nities in every state can be given representation in this House. Such 
a representation is likely to keep them very much happy and 
Satisfied. Similarly the services of experienced persons who do not 
wish to contest elections, can also be used in this House. 


Then another’ argument advanced is that legislative work 
every where has very much increased. It is becoming well neigh 
impossible for any House to cope- with ever increasing legislative 
work. In case there are two Houses, some non-money bills or 
less Controversial matters can be introduced in the Upper House 
and in this way pressure of work on the Lower House is considera- 
bly reduced. This: is always a welcome relief for the Lower House. 


It is accepted that Jaw making process has become time 
consuming and sufficient time is taken by each House before a bill 
becomes an Act. [t is also accepted that during this time, the 
people get an opportunity to express their view point. But when 
the bill goes to the Upper House, the people are bit more clear as 
to what is going to be passed. Moreover, this time interval is 
always a welcome because during this period the people can express 
themselves and if need be changes can even now be introduced. 


It is also argued that Upper Houses do not stand in any way 
onthe determination of the dully elected representatives of the 
people. ` All that they do is that they point out certain drawbacks 
and shortcomings which should always be, welcome. These 
Houses can serve very useful purpose in case all political parties 
return therein men of eminence who have long and varied ex- 
perience of life and maintain a good position in society. They 
should have got the strength of character and also capacity to 
render service to the society. They should enjoy high reputation 
for their qualities of head and heart and a spotless life career. 
These Houses are likely to remain under criticism in case these are 
used for providing berth to defeated politicians so that they 
can become Chief Ministers or Ministers by becoming a meinber 
of either House of legislature. 


VIDHAN SABHA 


Under the constitution each Indian state shall have a Legisla- 
tive Assembly which shall consist of not less than 60 and not more 
than 500 members. The members will be elected on the basis of 
universal adult franchise, without any consideration for caste, creed, 
and religion. . The constituencies will be carved out on territorial 
basis and each constituency will be a single member constituency. 
Strength of each state Assembly has been fixed taking into consi-` 
deration the population of the state. There is however, a provision 
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for sate-guaraing the interests of scheduled castes ana scheduled 
tribes and Anglo-Indian com i 


l U.P. Total strength of each Assembly 
at present is as follows : 


Andhra Pradesh: 294 Orissa 147 
Assam 126 Punjab 117 
Bihar 324 Rajasthan 200 
Gujarat 182 Sikkim 32 
Haryana 90 Tamil Nadu 234 
Himachal Pradesh 68 Tripura 60 
J&K 76 U.P. 425 
Karnataka 224 West Bengal 294 
Kerala 140 Arunachal Pradesh 30 
MP 320 Delhi 56 
Maharashtra 288 Goa, Daman Dieu 30 

Dipur 60 Mizoram 30 
Meghalaya 60 Pondicherry 30 
Nagaland 60 ; 


QUALIFICATIONS FOR MEMBERSHIP 


Assemb'y is five years, which of cours 


e can be extended when there 
1S some emergency in the country. 


But such an extension should 
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not. be more than one year at a time. It is also provided that 
elections to the Assembly must be held within a period of 6 months 
after the proclamation of emergency has been withdrawn. But it is 
provided underArt 356 of the constitution that the Governor can 
dissolve Legislative Assembly earlier as well, ifin his opinion it is 
not possible to have stable government in the state with the present 
Composition of the Assembly. Such a situation arises : 


(a) when no single political party has been returned with 
absolute majority to form government and other parties 
are not willing to co-operate with single largest party. 


(b) When combination of parties does not provide stable 
government, 


(c) when there is too much of defection and members are 
very frequently changing their loyalties. 


(d) when the government is so much involved in its internal 
feuds that there is delay in taking decisions at political 
level or when the interests of the people are very 
adversely suffering. 


(e) when those in political power have failed to provide clean 
administration to the people. 


(f) when the government has failed-to_preserve law and order 
in the state. 


(g) when the state government has failed to comply with the 
instructions given by the centre. 


(A) when it is clear that the government is not caring for the 
interests of the minority communities, both religious or 
others. 


Thus the Governor can dissolve state Assembly before it 
completes its normal term of 5 years. We have discussed 
elsewhere that in India. since independence almost every 
State Assembly has been dissolved. The decision of the Governor 
about dissolution of state Assembly is almost final, though it goes 
in the form of recommendation to the President. The Assembly has 
therefore, very uncertain term of office. 


Under the constitution it is provided that the Assembly must 
sit at least twice a year and also that interval between two sessions 
of Assembly must not be more than 6 months. Itis also provided 
that quorum for the transaction of business in the Assembly must 
be 1/10 of total membership of the House, but not less than in any 


Case, A 


At its very first session Assembly elects one of its members as 
Speaker and anọther one as Deputy Speaker. The Speaker presides 
over the meetings of the House and in his absence the meetings. are 
presided over by the Deputy Speaker. The Speaker and Deputy 
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Speaker perform same functions, have same rights and duties as 
are performed by their counter parts in the Lok Sabha. 


POWER OF THE LEGISLATIVE ASSEMBLY 


In a state, where even there is Legislative Council real power 
and authority vests in the Assembly. Of course in such cases where 
there is no Upper House, Assembly is supreme power and authority. 
It has exclusive powers both in executive, legislative and financial 
matters. 


In the legislative field both money as well as non-money 
bills in respect of subjects mentioned in the State list can originate 
in this House. The Upper House, as already pointed out, can 
delay a legislative measure, but in no way it can stand on the will 
of the Assembly. The Assembly also has a right to legislate on 
Subjects mentioned in the concurrent list, subject of course to the 
condition that such a legislative measure should not be against 
any legislative measure passed by the Parliament. No tax can 
be levied, amended or reduced without the approval of the 
Assembly. The Parishad can only delay it for a period of 4 months. 


The Assembly has full control over the executive. The Council 
of Ministers can remain in power only so long as it enjoys the con- 
fidence of the Assembly. It is accountable to the Assembly for all 
acts of omission and commission. It is to satisfy the House about 
execution and performance of all policies and programmes already 
approved by the House. In case Assembly passes a vote of no con- 


fidence against the Council of Ministers, that will mean fall of the 
government. 


The Assembly also has constituent powers. Under Art 368 of 
the constitution, it is provided that for amendment of the cons- 
titution it is essential that consent of the states should be obtained. 
When a proposal about constitutional amendment is placed before 
the Assembly for its approval and whether it approves or disap- 
proves that, it acts as Constituent assembly. In this way it discharges 
such functions which are performed by the Constituent Assembly- 


Then Assembly function is also about the change of 
boundaries. The Parliament under the constitution can Te-arrange 
boundaries of a state, thereby increasing or decreasing the 
existing areas of a state. Before any legislative measure iS 
introduced in the Parliament views and consent Of the states 
` concerned is obtained and the Assembly takes a decision in this 
regard as well. 


The Assembly has electoral functions to perform as well. For 
the election of the President of India an electoral college is formed. 
Such a college consists of elected members of legislature of each 
State. Since Legislative Assembly is composed of elected members 
therefore it is an important participant in the whole »roces « 
Similarly Assembly also elects its own Speaker and Deputy speak T 
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and removes them, if need be, by passing a vote of no confidence 
against either one or both. 


From time to time state governments set up commissions and 
committecs. There are also several autonomous and independent 
bodies which funcion in a state. Reports of these bodies and com- 
missions are placed before the Assembly for its consideration and 
approval. The Assembly takes this opportunity to comment on the 
working of these organisations and bodies and suggests ways and 
mears of improving these as well. 


SPEAKER OF THE ASSEMBLY 


Speaker of the Assembly is its presiding officer. He is elected 
by the members of the Assembly at its first meeting, He must belong 
to the House but as soon as he is elevated to that high office, he is 
supposed to become impartial and look-after the interests of all 
the sections of the House. He is expected to perform all those 
functions and enjoys all those privileges, which are enjoyed by the 
Speaker of Lok Sabha. But in some states Speakers have created 
history. 


West Bengal Case. In November, 1967 Governor of the state 
Dharam Vira dismissed United Front Government headed by Ajoy 
Kumar Mukerjee on the plea that thé Chief Minister had lost the 
confidence of the House. His calculation was based on the presump- 
tion that the Chief Minister was not prepared to convene session O 
the Assembly on the date on which Governor desired him to call. 
He then invited Dr. P.C. Ghosh to form the Government and on his 
advice he convened Assembly meeting on November 29,1967. As 
soon as the Assembly met Speaker Bijoy Kumar Banerjee adjourned 
the House sine die saying that prima facie dismissal of Ajoy Kumar 
Mukerjee Government was invalid and it was equally unconstitu- 
tional to invite Dr. Ghosh to form government and to call Assembly 
session on his advice The decision of the Governor about dismis- 
sal of United Front Government headed by Mukerjee was challen- 
ged in Culcutta High Court, which held that the action of the 
Governor in calling Dr. Ghosh to form government was quite 
justified because he was to satisfy himself, as to who could give 
stable government to the state. After obtaining the decisions of 
the High Court Assembly session was again called in Febuarry, 1968. 
But this time Speaker again adjourned the House sine die saying. 
that the courts had nothing ta do in such matters. There was thus 
no other alternative but to advice the President to dissolve the 
Assembly. 


But this action of the Speaker evoked a lot of controversy alf 
over the country. After being elevated to the high office of Speaker, 
the occupant of the chair is supposed to be above party politics. He 
is not supposed to decide whether dismissal of a particular Ministry 
was justified or not. Under the constitution the Council of Ministers 
hold office during the pleasure of the Governor. The Governor 
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had appointed Dr. Ghosh as the Chief Minister and in case he was 
wrong in his choice, the Chief Minister would have been defeated 
on the floor of the House. In case the new Chief Minister enjoyed 
confidence of the House, then dismissal of old government was 
justified and the Speaker should have no grudge. In case the 
dismissal was unwanted, Dr. Ghosh would have been defeated on 
the floor of the House and Speaker would have amused himself at 
the happening. 


Then there is another aspect. It is constitutional duty of the 
Speaker to see that each member of the Assembly individuslly and 
the Assembly collectively gets an opportunity to express itself. Bu! 
by his present action the Speaker did the reverse. By his ruling anc 
by adjourning the House he did not provide the Assembly an oppor- 
tunity to express itself and this created a situation of suffocation 
where the members wanted to express themselves but had no 
Opportunity to do so. 


Another important issue which arises is whether Speaker 
is the person to decide whether the Ministry should or should not 
hold office. Does it in other words mean that the -Council of 
Ministers is not only to satisfy the Governor about its continued 
support of the Assembly but also to the Speaker of the House as 
well. This was never the intention of constitution makers aad there 
igeayally no provision in any Article of the constitution about 
this. 


Then the action of West Bengal Speaker was not hailed in many 
quarters. It was characterised. as partisan, In the words of G.N. 
Singh, “In this connection, the action of the West Bengal Assembly 
Speaker is not only unconstitutional but also derogatory to the 
dignity of the Assembly, the electorate and the Governor. It created 
a deadlock and made the functioning of Assembly impossible.” In 
this way the Speaker arrogated to himself all those functions about 
assessing continued support of the Assembly to the government, 
which should have performed by the House itself. Even ex-Speaker 
of the Lok Sabha N. Sanjiva Reddy (Now the President of India) 
in the course of his address to the Presiding Officers of State Legisla- 
tures made it very clear that the Speakers should not get involved 
in the struggle for power by contending political parties. He also 
said that no Speaker should arrogate to himself powers which legi- 
timately bzlonged to the House He-felt that by adjourning the 
House sine die, the Speaker randered the very House which could 

take a decision in the mitter ineffective. He hoped that the Speakers 
will evolye a suitable code of conduct for themselves and impose a 
self denying ordinance witha view to prevent themselves from 
action in an arbitrary manner and subverting parliamentary demo- 
cracy in the country. Ex-speaker G.S. Dhillon also said that, “I 


1, Siagh, G.N. Indian Political Science Review, Delhi, Vol 1L, Nos. 3-4; 
p. 160. 


SEATE LEGISLATURE 317 


do not think that presiding “Officers should over meddle with the 
affairs of the state whether at the centre or the states.’ 


Punjab Case. Like West Bengal, Speaker in Punjab also 
created a history in 1968. In 1968 Mr. Joginder Singh was 
Speaker of the Assembly and Luchhman Singh was the Chief Minister 
of the state. In March, 1968 Speaker adjourned the House for a 
period of 2 months and held that the new Council of Ministers was 
not a duly constituted body. At the time when the Assembly was 
adjourned, it was in budget session and there was great urgency that 
financial measures and budget should be passed in time. In order 
to save the state from financial crisis Governor prorogued the Asse- 
mbly and issued an ordinance that legislature shall not be adjour- 
ned without the consent of the House unless financial business had 
been concluded. Governor summoned the Assembly to meet on 
March 14, 1968. When the Assembly met again Speaker ruled that 
summoning of Assembly by the Governor in this manner was wrong 
and ordinance promulgated was unconstitutional. After giving his 
Tulings Speaker left the House. 


But the Assembly continued to sit and Deputy Speaker 
presided. Within a short period of 5 minutes financial bills were 
approved and certified by him, sent to the Upper House and after 
having been approved were assented by the Governor. On this, 
matter was challenged in the High Court. The court was of the 
view that the House was legally summoned by the Governor and 
that there was nothing wrong in that. But it ruled that financial 
business transacted by the house was unconstitutional. But whenthe 
appeal was made inthe Supreme Court, against the decision of the 
High Court, the former court held that the Speaker had no 
authority to adjourn the House for a period of two months, 
especially at a time when budget was to be passed and time was 
running short. All this was perhaps done because Speaker did not 
wish that the Assembly should be in a position to discuss a motion 
of no confidence pending against him. 


But. his action was very much criticised and in this it was 
also ruled that the Speaker had arrogated to himself powers which 
were those enjoyed by the Assemby. It was also said that the 
Speaker should use his discretionary power of adjourning the house 
very carefully. He should always remember that he is not the 
master of the House. It is ultimately for the House to decide for 
how long it wants to sit and what type of business it wants to 
transact. Speaker is to see that business of the House js being 
transacted in accordance with the rules of procedure and conduct 
of business. Instead of creating obstructions, it is the duty of the 
Speaker to see that House continues to function and all those 
obstructions which are created on its way are removed. Like 
Bengal case, this case was also much criticised and impression left 
behind was that it was politically motivated and the object was 


1. Times of India (New Deihi) Nov. 8, 1974, p. 1. 
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that the house should not discuss motion of no-confidence pending 
against the speaker. 


The Madras Case. Like above mentioned two cases Speaker 
of the Madras Legislative Assembly created a history in 1971. It 
was time when a split came in ruling DMK party and All India 
ADMK, a new political party was founded by M.G. Ramachandran. 
Speaker Mathialagan has sympathies with the break away group 
with the result that DMK group moved a vote of no confidence 
against him, for which a proper notice was also given. But in 
order to save his position Speaker adjourned the House sine die. 
But Governor, on the advice of the Chief Minister, summoned the 
House. Meanwhile break away group moved a vote of no confi- 
dence against the government. When the House met the govern- 
“ment wanted that the Speaker should leave the chair because a 
vote of confidence was pending against him. But leader of the 
opposition wanted that first a vote of no confidence moved by him 
against the government should be considered. Speaker admitted 
a motion of vote of no confidence against the government. Leader 
of the house however, moved that since a motion against the 
Speaker was pending he had no right to admit a motion against 
the government but should vacate the chair. At this stage Deputy 
Speaker moved towards the chair and started transacting business 
of the house. Since the government was in majority the result was 
the Speaker left the House and along with him the members of the 
opposition. As there was no opposition, therefore, motion against 
Speaker was carried out. i 


Decision of the Assembly was challenged by the o osition in 
Madras High Court in which it was tle ged oy the Sakes that 
Deputy Speaker and the government was interferring in his affairs 
and that they may be restrained from so doing. Action of the 
Governor in summoning the House was also challenged. The 
court however, did not agree with the petitioners. In its view the 
Governor was justified in his action but the Speaker had wrongly 
adjourned the House. It also held that it had no jurisdictions in 
going through the proceedings of the House, but was of the view 
that the Speaker should not have admitted vote of no confidence 
against the government when a similar vote was pending against 

im. 


Though there have as yet been very few incidents of this type 
in India, yet the mischief is there. It can be played at any time 
any where and as such it is desirable that the matter should be 
examined carefully and a code of conduct for the Presiding Officers 
should be developed, so that they could use their discretionary 
powers in a manner that their impartiality was not doubted. 


AUTONOMY OF STATE-LEGISLATURES 


. In Indian federal polity the centre is very powerfui and 
strong, whereas the states are comparatively weak, But inspite of 
all this the states enjoy certain autonomy and in that way these 
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are not glorified municipalities. These can enact on the subjects 
mentioned in the state list and normally the centre is not supposed 
to interfere in the working of the states. But state autonomy is 
limited in several ways. 


In India there is independence of judiciary. It has been given 
power to declare a law passed by the state legislature as ultra vires 
or unconstitutional. Thus every state law must have indirect 
approval of judiciary. It is first important check on the autonomy 
of judiciary. 


Another check on the autonomy of state legislature is 
that it cannot touch subjects mentioned in the central list and also 
subjects which are not mentioned in three lists i.e, Tesiduary 
Subjects, because these come within the purview of the central 
government. 


OF course a state legislature can enact on a subject mentioned 
in the concurrent list, but under the constitution in case a state 
law is in conflict with a law passed by the Parliament on a Subject 
mentioned in the concurrent list, it is central law which shall 
Prevail and to that extent to which it is violative of central law will 
be ultra vires or unconstitutional. 


Then laws on the subject like compulsory acquisition of 
Private property can be reserved by the Governor, for the approval 
of the President, even though unanimously passed by the state 
legislature. The President has every Tight to disapprove such a 
Measure. In this connection it may be pointed out that state 
vetoed legislature cannot pass a measure again which has once been 


by the President. 


Such bills which effect inter state trade and commerce 
relations even cannot be introduced without the approval of the 
President. 


Another restriction on the autonomy of state legislature is 
the Rajya Sabha. If Upper House of Parliament by 2/3 majority of 
the members present and voting passes a resolution to the effect 
that in the national interest Parliament should enact on a subject 
Mentioned in the state list, the Parliament shall be quite “competent 
to deal with such a subject. 


The President is empowered to declare state of emergency in 
the country without consulting the states. But once such an 
emergency has been declared, the Parliament takes powers to 
legislate on the subjects mentioned in the State list. Not only this, 
but such laws continue to remain in operation for a period of six 
months, even after the Proclamation has been withdrawn, 


On the recommendations of Chief Minister or in his own 
discretion, the state Governor can recommend the President that 
Constitutional machinery in the state has broken down and it is not 
Possible to run state administration in accordance with the pro- 


320 INDIAN POLITICAL SYSTEM 


visions of the constitution. In such a’situation Parliament enacts 
laws for the state is presented and approved by the Parliament. 


Autonomy of state of Assam is restricted to the extent that 
it cannot enact any measure about frontier areas about which 
Governor is to act in his direction and receive instructions, if any, 
from the President. 


Still another limitation is that the state governments cannot 
raise loan without the consent of the central government. Similarly 


jt cannot raise any-loan from outside India, either from any foreign 
government or foreign agency. 


In this way the state legislatures have serious limitations. 
Their sphere of activity is already very limited and with the 
imposition of several constitutional and other restrictions it has 
been still more restricted. In some of the states, political leader- 
ship has demanded that the states should be given more powers 
but on the whole atmosphere in the country is that centre should 
by strong. As long as this tendency and atmosphere prevails the 


states are bound to have limited powers and with that their legis- 
lative activities shall remain restricted. 


13 


State Judiciary 


JURISDICTIONS OF HIGH COURTS 


Judiciary is an integral part of every federal system. It ins- 


pires.confidence of the 
masses on the other. 

integrated judici 
Court of India, w 


federating units on the one hand and the 
In India constitution has provided for an 
ary. Under this system at the top is Supreme 
hich is highest judicial authority in the land. Its 


decisions are applicable all over the country. Down below in 


each state is a High Court. 
tions spread over more than one state. 
tions over their respective states, 
of the High Courts can lie with 
reverse any decision of any High 
District Courts. 


The courts are 


But some High Courts have jurisdic- 


High Courts have jurisdic- 


t appeals against judgments 
the Supreme Court, which can 

Court. Still down below are 
both Civil and Criminals. At 


present in India there are 18 High Courts. Jurisdiction of each 
High Court is as under :— 


S. No. 


1 
2. 
3 


Name of the High Court 


Allahabad 
Andhra Pradesh 
Gauhati 


Bombay 

Calcutta 

Delhi 

Gujarat 

Himachal Pradesh 
Jammu & Kashmir 
Kerala ? 


Madhya Pradesh 
Tamil Nadu 


Karnataka 


Territorial Jurisdictians 


U.P. 

Andhra Pradesh 

Assam, Manipur, Naga- 
land Meghalaya Tripura, 
Mizoram, Arunachal 
Pradesh. ‘ 
Maharashtra, Dadra and 
Nagar Haveli. 

West Bengal, Andaman 
and Nicobar Islands. 
Delhi 

Gujarat 

Himachal Pradesh 
Jammu & Kashmir 
Kerala & Lakshadweep 
Madhya Pradesh 

Tamil Nadu and Pondi- 
cherry 

Karnataka 
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14. Orissa Orissa 

15. Patna Bihar i 

16. Punjab and Haryana Punjab, Haryana and 
Chandigarh 

17. Rajasthan Rajasthan 

Jg. Sikkim j Sikkim 


COMPOSITION OF THE HIGH COURT 


Under the constitution eagh.state-in-India shall have a High 
Court which shall consist of a Chief Justicé and such other Judges 
as the President from time, to.time deem it necessary. to appoint. In 
other words numberof, Judges will be decided by the President apd 
varies from state tp,, state. depending upon the volume of work. 
Chief Justice of a ‘High Court is, appointed by the President of 
India in copsultat; A.with.the-Ghief Justice of India, whereas he 
appoints other Judges.in.consultation with the Chief Justice of the 
High Court.: In actual .practce however, Chief Minister of the 
State concenned plays a very big.role. He is always cansulted and 
his. views weighwith the central government. while making such 
appointments. 


Any persan can be appointed Chief Justice of a State High 
Court provided:he,is Iridian.Citizen, has for at least ten years held a 
Judicial office ia ‘the territory of India, or lias for ‘at least’ ten’ yeats 
been an advocate of a High Court or of two or more’ High Coutts 
am successian. By Farty Secand Contitution Amepdment Act it 
‘was provided that any person, who in the opinion óf the Président 
was an eminent jurist could also be appointed as Judge of the Hier 
Court. But; this was omitted by Forty Foutth Constitution 
Amendment At. ‘Hé’should be below the age of 62. In case of any 
dispute atises about tHe-age of judge, the matter shall be referred” tO 
the President, wko shall decide it in consultation with the Chief 
Justice‘ of India atid its decision shall be final. 


A ipdge.can remain in office till he has attained the age of 62 
. Years but he <an sésigit his office earlier, if he so ‘liked by writing 
under his hand 4 letter of resignation addressed to the President. 
He can also-be removed’ provided an address has been” presented tO 
the President by the’ Parhament Supported by a Majority of the total 
membership of the House in which the motion of:rémoval has been 
moved and by a majority of not less than 2/3 of that-House present 
and voting. has heen. presented to the President in the same session 
for such, re Salomi E pac 
He shall also vacaté his office when he-1s appornted by the President 
to be'd judge of thd Suore ne Court or has been transferred to some 
other Court. 


SALARY AND.,ALLOWANCES OF THE JUDGES 
It is provided that the judges of the High Court shall draw 


, 


ground of proved misbehaviour or incapacity: 
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such salaries and allowances, as the Parliament may by law fix from 
time to time, but until otherwise fixed those shall be as follows : ` ' 


The Chief Justice Rs, 4000/- p.m. 
Any Other Judge Rs. 3500/- p.m. 


In addition they will also be entitled to receive such other 
allowances as are admissible to other senior employees of the 
government. It is also provided that during the period of his 
appointment, the emoluments of a judge shall not be varied to his 
‘disadvantage, except of course when emergency conditions haye 
been declared in the country. Retired judges also get pension. it 
is provided that a retired judge cannot practice in Supreme Court 
or High Court of the state in which he was a permanent judge. In 
consultation with the Chief Justice of India, a judge of the High 
Court can be transferred from one court to the other in the Union 
Territory of India. When the office of the Chief Justice of a High 


form such: duties. „When the work in the High Coutt.has increased, 
in order to cope with the increased. volume o 


OATH OR AFFIRMATION BY JUDGES OF HIGH COURTS 


Under the constitution every person appointed to be a judge 
of the High Court shall beforé he enters upon his office, make and 
describe before the Goverhor of the state, or before a person sb 
appointed by him for thé ‘purpose, an oath or affirmationin the 
following form : i 

“L A.B., having been appointed Chief Justice (or a judge of 
the High Court at) (or of) \........... done that I will bear 
true faith and allegiance to the Constitution of India, as 
by law‘ established, that: will uphold sovereignty and integrity of 
India, that { will’ duly and faithfully and to the best of my ability, 
knowledge andijudgment perform the duties of my office without 
fear or favour, affection of ill will and I will uphold the constitu- 
tion and law.” 


POWERS AND FUNCTIONS OF THE HIGH COURTS 


One of the most essential featuses-of Indian Judicial system is 
its impartiality. Under the constitution it has, been provided that the 
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Judges should agt impartially. For the purpose it is provided that 
salaries and allowances of the judges are non-voteable and thus con- 
duct and behaviour of any individual judge cannot be discussed in 
the legislature. In case judiciary is being adversely-criticised unne- 
cessarily, the presiding officer can forbid the member concerned not 
to proceed further Similarly procedure for the removal of a judge 
bas been made complex and difficult, so that he is not afraid of the- 
executive. Similarly it is alsoprovided that salaries and allowances of 
the Judges cannot be changed to his disadvantage, after the appoint- 
ment has been made. Under Art 220 of the constitution it is 
provided that no person who has held office as a permanent judge 
of a High Court shall plead or act in any court or before any 
authority in India except the Supreme Court or High Courts. This 
ban however. applies only to permanent judges and is not to effect 
acting or additional judges. , . 


Since High Courts in India were already in existence, 
before. new constitution came into 
constitution 
‘may be made 
by law, the powers of the judges of the High Courts shall be the 
Same as immediate] 
Art 225 of the constitution 


sl urt ¢ e highest judicial authority, whose 
decisions are binding over all citizens residing inthe state. The 


High Courts of Bombay, Calcutta and Madras have both original 
as well as appellate powers, whereas other High Courts have only 
_appeliate powers. Such powers extend both in civil as well a$ 
criminal cases. The High Courts are courts of record and have 
“been authorised to issue directions, orders and writs in the nature of 
habeas corpus, mandamus, prohibition quo warrants and certiorari 
etc. for the enforcement of Fundamental Rights of citizens or any 
other purpose, The powers conferred on High Court shall not be 


-in derogation of the powers conferred on the Supreme Court, by the 
constitution. 


High Court of a state is the hi 


Act 226 of the constitution which deals with this provision was 
amended by Forty Second Constitution Amendment Act. The 
revised Art of the constitution provided : 


“226. Power of the High Court to issue certain writs. (1) Not- 
withstanding anything under Art 32 but subject to the provi- 
sions of Art 131 A and 226 A. every High Court shall have 
Powers, throughout the territories in relation to which it 
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exercises its jurisdictions, to issue to any person or authority, 
including in appropriate cases, any Government Within those 
territories directions, orders or writs including writs in thè 
nature cf habeas corpus mandamus, prohibition, quo warrant 
and certiorari or any of them. 
(a) for the endorsement of any rights conferred by the 
provisions of Part III ; or é 


(b) . for the redress of any injury of a substantial nature of 
reason-of the contravention of any other provision of 
this constitution or any provision of any enactment 
or ordinance or any order, rule, regulation, bye law 
or other instrument made thereunder ; 

(c) for the redress of any injury by reason of any illega- 
lity in any proceedings by or before any authority 
under any provision referred to in sub clause (b) 
where such illegality has resultéd in substantial failure 
ofj ustice. d 

{2) The power conferred by clause (1) to issue directions, 
orders or writs to any Government, authority or person 
may also be exercised by any High Court exercising 
jurisdiction in relation to the territories within which the 
cause of action, wholly or in part, arises for the exercise 
of such power, not withstanding that seat of such govern- 
ment or authority or residence of such person is not within 
those territories. : 

(3) No petition for the redress of any injury referred to in sub 
clause (b) or sub clause (c) of rule-clause (I) shall be entr- 
tained if any other remedy for such redress is provided 
for by or under any other law for the time being in force. 


«:) No interim order (whether by way of injuction or stay or 
in any other manner) shall be made as or in any procee- 
dings relating to, a petition under clause (1) unless— 

(a) copies of such petitions and all other documents in 
support of the plea for such interim order are furni- 
shed to the party against whom such petition is filed 
or proposed to be filed : A 

(b) opportunity is given to such party to be heard ‘in ne 
matter ; 

(OESS 

(7) The power conferred on High Court, by this Article shall 
not be inderogation of the powers conferred on the 
Supreme Court by clause (2) of Art}32. 


Constitution Forty Third Amendment Act still further charged 
this Art and provided that the words ‘Subject to the provisions of 
Art 131 A and Art 226 A”, shall be omitted. i 
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Forty Fourth Constitytion, Amendment Act again amended 
this Article ofthe constitution. It omitted words in it as in 


amended Art 226 and also (a), (b) (c) of sub clause I of Art 226.” 
It also omitted sub clauses (3), (4), (5) and (6). The amended Art 
now stands : i 


“Art 226: 


a) 


Power of the High Court to issue certain writs 


Not withstanding anything under Art 32, every Higb 
Court shall have power throughout the territory in rela- 
tion to which it exercises jurisdictions, to issue to any 
person or authority, including in appropriate cases, any 
government within these territories directions, orders or 
writs in the nature of habeas Corpus, mandamus, prohibi- 
tian,.quo warrants, and certiorari, or any one of them, for 
the enforcement of any of the rights conferred by part IIE 
and for any other purpose ; 


As it stood in the amendment form above. 


Where any party against whom an interim order whether 
by way of injuction or stay or in any other manner, is 
made on, or in any proceedings relating to, a petition 
under clause (1), without. 


(a). furnishing to such Parly-copies of such petition and 
all documents in support of the plea for such interim 
order ; 


(b) giving such party an Opportunity of being heard, 
makes an application to the High Court for the 
vacation of such order and furnishes a copy of such 
application to the party in whose favour such order 
has been made or the counsel of such party, the 
High Court shall dispose of thé application within a 
period ofi two weeks from the dite on which it is 
received or from the date on which the copy of such 
application isso furnished, whichever 
where the High Court is closed on the last day of 

xt day after- 
wards on!which the High Court is Open ; and if the 
application is nct so disposed of, the interim order 
shall, on the expiry of that period, or as the case may 
be, the expiry of said next day, stand vacated.” 


(4) Clause (7) of the amended Art became clause (4) of this 


Article. 


| Forty Second. Constitution Amendment. also incorporated 2 
new article in constitution i.e. Art 226 A. It provided : 


“Notwithstanding any. thing in Art, 226, the High Court 
3g mp { B 


shall, not consi 


J the censtitutiona: 


validity of any central 


law in any proceedings under that articie.” ; 
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_ Forty Third Constitution Amendment Act omitted the new 

artiélé also'and provided that: e 

“any proceédings pending before a High’ Court under‘Art 226 

of thé constitutio# immediately ‘before the. commencertyent of 

this Act may be deat with by the Higt Coutt-as’it the said 

Art 226 A had beenomitted with efféct from the Ist day of 

February, 1977. 

In this way the High Courts have been given’ back the power 
to issue writs and also to examine central laws: 

__ Before the conimericement of constitution, in India‘only the 
High Courts of Bombay, Calcutta and’ Madras had the power to 
issue writs mentioned in the above said Art 226. But now all the 
courts have been give powers to issue these. Thé:writs are also 
known as prerogative writs. In the case of Election Commission of. 
India Vs Saka Venkata Subba Rao, it was provided that High 
Court had no power to issue a writ to the Election Commission, 
which had its offices permanently located at New Delhi. All the 
High Céurts have almost agredd that writs or directions under Art 
226 should ordinarily not be issued where an altethative remedy, 
equally efficient and adequate exists, unless there is aty exceptional 
Teason for dealing with the matter under writ jurisdi¢tion. ` 

KINDS OF WRITS F 
Certiorari may be described as an order issued by the High 
Court to an inferior court or body exercising what the High Court 
Tegards judicial or quasi-judicial function to have the decisions or 
acts of such courts or body removed to the High Court in order 
that its legality may be investigated. It lies only to.questions what 
May be described as judicial decisions. It is discretionary and is 
Not issued merely bacause it is lawful to do so. It can be issued to 
a judical or quasi judicial body on the ground of want or excess 
Jurisdiction, violation of procedure or dis-regard of principles of 
Natural jurisdictions or error of law apparent on the face of the 
Tecord. 
As regards writ of prohibition itisa type of writ which 
Commands the court or tribunal to whom it is issued to refrain from 
oing something which it is about to do or to assume jurisdictions 
Which it does not possess. In other words such a writ lies both for 
excess of jurisdictions as well as absence of jurisdiction. While 
differentiating between the two writs, Shukla says, When an inferior 
Court, takes up for hearing a matter over which it has no jurisdiction, 
the person against whom the proceedings are taken can move the 
SUperior court for a writ of prohibition, and on that, an order will 
Issue prohibiting the inferior court from continuing the proceedings. 
the other hand, if the court hears that case or matter and gives ` 
a decision, the party aggrieved will have to move the ‘superior court 
Or a writ of certiorari, and on that, an order will be madè quashing 
© decision on the ground or want of jurisdiction.” 


A writ of mandamus is issued only when: there is equally no 
(4) Shukla, V.N. op. cit., p- 374. 
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other efficient remedy. It is issued by the superior court, in the 
form of an order, to any government, corporation, court etc., to do 
or forebear from doing some specific act which that body is obli- 
ged to do or refrain from doing, as the case may be, and which is in 
the nature ofa public duty and in certain cases of statutory duty. 
No mandanus will lie where the duty is of discritionary nature, It is 
issued to prevent the government from enforcing an unconstitutional 
Act or notification. 


Writ of Quo warrants is issued to prevent a person who has 
wrongfully usurped an office from continuing in that office. It calls 
upon the holder of the office to show to the court under what 
authority he holds the office. Before a citizen can claim this type 
of writ he must satisfy the court that the office in Question is a public 
cffice. It will not lie in respect of an office of private nature and 
should be of substantive nature. 


Writ of Corpus is very important, It is a process by which a 
person who is confined without legal justification may secure a 
release from his confinement. By this writ the High Court can 


petition of habeas corpus if there is no illegal restraint. Physical 
confinement is not necessarily to Constitute detention. Control and 


Mone Appeals, from lower courts can lie in the High Court, both 
in civil and criminal matters, if the court is satisfied that some subs- 
tantial question of law or interpretation of the constitution is 
involved or if any court below it has acted without or in excess of 
its jurisdiction or there has been some error of law. If the High 


Under Art 227 of the constitution, High Courts have power of 
superintendance over all cther courts and tribunals throughout the 
State. It can call for returns from such courts and make and issue 
general rules and prescribe forms for regulating the practice an 
Proceedings of such courts. It is also empowered to prescribe 
forms in which books, entries and accounts shall be kept. This 
power which has bzen given to the High Courts is both of an 
administrative as well as judicial nature. The High Courts, if ne € 
be, can interfere with the administrative orders of inferior courts- 
Such an interference can be for want of excess of jurisdiction, failure 
to exercise jurisdiction, violation of procedure, disregard of the 
principle of natural justice and error of law apparent on the face © 
record. Such a superintendence also extends over tribunals which 
are not courts in the strict sense of the term, 
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This Article too was amended by Forty Second and Forty 
Fourth Constitution Amendment Acts. This Art of the constitution, 
as originally stood was : 


(1) Every High Court shall have superintendence over all 
courts and tribunals throughout the territories in relation to 
which it exercises jurisdicsions.”’ ‘ 
This was substituted by Forty Second Constitution Amendment 
Act. It provided: 

“Every High Court shall have superintendence over all courts 

subject to appellate jurisdictions.” 

It also inserted a new sub-clause in this Art which read as follows : 
i (5) Nothing in this Art shall be construed as giving to High 

Court any jurisdiction to question any judgment of any 

inferior courts which is not otherwise subject to appeal or 

revision. 

Forty Fourth Constitution Amendment Act however brought 
the status quo and nullified the changes introduced by Forty Second 
Constitution Amendment Act. 

Similarly Art 228 of the constitution which empowered the 
High -Courts to withdraw cases from the subordinate courts was 
also amended. The Article as it stood before amendment provides : 


“If the High Court is satisfied that a case pending in a court 
subordinate to it involves a substantial question of Jaw as to 
the interpretation of this constitution the determination of 
which is necessary for the disposal of the case, it shall with- 
draw the case and may... ~.. 
Forty Second Constitution Amendment Act omitted the words _ 
in italics and provided instead that be 

“Tt shall withdraw the case and subject to the provisions of 

Art 131A, may.”......shall be substituted. In other words by | 

this provision, of Art (131A) imposed restrictions on the 

High Courts. 

Forty Third Constitution Amendment Act, however, nullified 
this amendment and restriction of Art 131A was removed from the 
courts. 

' This Forty Second Amendment of the constitution added a 
new Article (228A) in it. It provided : 

“228A : Special provision relating to constitutional validity of 

state laws : 

(1) No High Court shall have jurisdiction to declare any 

central law to be constitutionally invalid; 

(2) Subject to the provisions of Art 131A, the High Court 

may determine all questions relating to constitutional 
validity of any state law; 
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(3) The minimum number of judges who shall sit for the 
purpose of determining any question as to the consti- 
tutional validity of any state law shall bé five 


provided that where the High Courts consist of less than five judges, 
all thé judges of the High Court may sit and determine such 
questions, 


(4) Asstate law shall not be declared to bé constitutionally 
invalid by the High Court unless 


(a) where the High Court consists of five judges or more, 
not less than 2/3 of the judges sitting for the purpose 
of determining: the validity of such law, hold it to 
be constitutionally invalid, and 


(b)- where the High Court consists of less than five judges, 
all the judges of the High Court sitting for the pur- 
pose hold it to be constitutionally invalid, 


(5) The provisions of this, Article shall haye effect not with- 
t. 


standing anything contained in this par 
Explanation: In computing thé nuinbet of judges ofa 


Forty Third Constitution Amendment Act also omitted this 


and thus powers of the High Courts which had been much reduced 
were given back to them. r 


As a court of record High Court has Power to punish those 
who are adjudged as guilty of contempt of court. All its decisions 
are binding and cannot be questioned’ in any lower court. 


Tae constitution has empowered Chief Justice to appoi 
Ce a O ef ppoint 
offi¢ers and servants of High Court, whose Conditions of service are 
also decided by him, with the approval of the Gove; 


¢ |, With th rnor. Parliament 
by law can extend Jurisdictions of a High Court to, or exclude the 
jurisdictions of a igh Court, to any Union territory, 


5 High Courts in India have been iven full freedom and in- 
dependence jn imparting justice to th ; i 


When proceedings were going on Janta party, was defeatéd and 
Congress(I) come to power. In many cases the courts allowed the 
government to withdraw the Cases, while in many other cases the 
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decisions went in favour of the accused. This'left an impression 
on the minds of the people, that the courts were deciding cases im 
changed climate and not on the merits of the case. According 
to them the courts in India have started deciding cases after sensing 
political climate. On the other hand there’ are others who argue 
that the courts are to decide the case on the basis of documents 
and evidences made available to them. Incase the government 
decideds not to pursue a case and not to come forward with rele- 
vant documents-and evidences, there is no other alternative but to 
drop the case. ; 


SUBORDINATE COURTS OF INDIA 


A chapter of the constitution deals with subordinate courts, 
because these are an integral part of Indian judicial system. There 
is hardly any other constitution of the world, which discusses at 
such a great length the composition and detailed working of sub- 
Ordinate courts. It is provided in the constitution that appointment 
of judges, their postings and promotion at district level, in any 
State, shall be made by the Governor of the statc, in consulation 
with the High Court,in whose jurisdiction such a court falls. It is 
Provided that any person who is not already in the service of state 
Or Union shall be eligible to be appointed as District Judge pro- 
vided, he had been an advocate or pleader for not less than seven 
years and has been recommended by the High Court for appoint- 
Ment. But judges, other than District Judges, are appointed by the 
governor in accordance with the High Court and State Public Service 
Commission. It is the duty and responsibility of High Courts to 
exercise control and supervision over the subordinate and district 
courts; in matters of leave, postings, promotion and transfers and 
also over the personnel belonging to statee judicial service. Fofi 
judicial purposes each state is divided into several districts. Each- 
Such district is headed by a District Magistrate. In each district 
there are civil, criminal and revenue courts. 


Civil Courts; At the district Jevel, the highest civil court is 
district court, which is headed by a District Magistrate. He super- 
vises the working of civil courts and has both original as well as 
appel'ate powers. Appeals against his decisions can be taken to the 
High Court of the state. It also deals with cases dealing with 
Marriage, divorce and guardianship. Below this court ave courts 
of Senior Sub-Judges, Courts of Sub-Judges, and small causes courts, 
which are all in hierarchal order. The: last mentioned , courts are 
also known as Munsif’s courts and are established in big cities to 
dispose of cases in which small sums of Rs. 500/- are involved, 
Then there are sub-judges courts which deal with cases in which 
amount involved does not exceed Rs. 5000/-, whereas in Senior Sub- 

udge Court a case can be filled which involves any amount. All 
ese courts have original jurisdictions. Decisions of these courts 


çan be challenged in thẹ District Courts. 
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Criminal Courts. Criminal courts are organised in a heirarchal. 


order. Court of Session Judges is at the top and is empowered to 
try all criminal cases involving murder and other serious offences 
duly committed to it bya First Class Magistrate. It can award 
even death penalty, but such a penalty must be confirmed by the 
State High Court. Below this are First Class, Second Class and 
Third Class Magistrate Courts. Third Class Magistrate Court deals 
with minor offences. It can give punishments upto Rs. 50/- and 
sentence a person upto one month, whereas a Second Class 
Magistrate can impose a fine upto Rs. 200/- and „put a person 
behind bars for a period of six months. Both these courts can not 
hear appeals, whereas a First “Class ‘Magistrate can hear appeals 
against the decisions of both these courts and can impose a fine 
upto Rs. 1000/ and imprisonment upto two years. 


Revenue Courts. Land revenue is one of the 
sources of state income. Cases dealing with 
ery complicated. For the recovery of lan 
with other revenue Gases, separate revenue 
At the lowest level are Tehsildar courts. 
sions of these courts lie in District Magist 
Deputy Commissioner, Above Deputy 
Commissioner’s Court. In revenue cases 
Board of Revenue. 


important 
land revenue are usually 
d revenue and dealing 
courts have been set up. 
Appeals against the deci- 
rate’s courts or courts of 
Commissioner court 1S 
final court of appeal is 


: Subordinate Courts in India have been criticised for delays 
in decision making and corrupti 


1 i on. It isalso said that in thes 
courts there is lot of congestion and there i i ity i i 


is also alleged that in India judicial 
Poor cannot hope to get justice. 

legal system has been called as | 
that judges in India ar 
hard realities of life, i 


Criticism advanced against judiciary is that these days it is showing 
a tendency towards bowing to political pressures. 


In a semminar organised by United Lawyer’s Association 


August 12, 1980 at Indian Law Institute, New Delhi both Justices 
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H.R. Khanna and V.R. Krishna Jyer strongly pleaded that in case 
judiciary was to function impaitially it was essential that conditions 
of lower courts and service ccenditions of judges in these courts 
should be radically improved. Jt wes suggested that the judges in 
these courts should be provided residential acccmmodation and free 
transport. Their emoluments should te raised and buildings and 
environments in which they are required to work should be made 


congenial and improved. 


Bureaucracy in India 


BUREAUCRACY IN THE PAST 


Bureaucracy, in a parliamentary form of government. plays a 
very big role in running state administration. It js supposed to 
help political bosses, who frequently come and go and have no 
expertise of the work of the department which they head,and also in 


with the provisions of the law, without caring for the whims and 
wishes of politicians who might try to unduly use their influence on 
them. 


There was no time in Indian history when civil servants did 
not play their role. Their role however, considerably increased in 
India during the period of East India Co. as well as during the 


to the Crowa. Only few thousand selected top bureaucrats, under 
the direction of Secretary of state for India in England, governed 
India for about a century. The people in top civil service were 
then called ICS (India Civil Service), In practice they were how- 
ever, neither Indian. nor civil nor Setvants. They were not Indian 
because hardly any Indian was taken in it and they never worked 
in the spirit of Serving the people of India. They ordered like 
military officers and ensured that their orders were promptly and 
faithfully executed. Since all policies were framed in England 
with British interests in view, therefore, these People cared more 
for the interest of England than India. At that time the role of 


The role of civil services however, considerably changed after 
independence and since then there has been a continuing change. 
This clang? cam: because in free India, every successive govern 
ment has been committing itself to the task of bringing socia’. 
economic and political changes and! is to face the electe ates ¢ 
regular intervals. It is to satisfy them with its performan. :s ant 
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the extent to. wuich promises made at the time:-of elections:have 
‘been actually put into ,practice. One important reason for not 
good performance in 1967 elections was that whereas the party 
had made lofty promises, in practice these could not be kept. In 
achieving targets and execution of policies, most willing coopera- 
tion of bureaucracy is not only essential but unavoidable. : 


e PROBLEMS OF BUREAUCRACY 


Since independence, new problems haye come before the 
country Before independence top bureaucrats were supposed to 
maintain a, distance ‘between, themselves and the masses on,the one 
hand and ‘Subordinate sivil servants .on the other. They were not 
concerned with .the feelings and aspirations of the people. Now 
their problem is how fo adjust, themselves, to the new situations and 
circumstances.under which they are supposed to be the servants of 
the people. 


Not only this, but politicians from diffèrent ‘camps, put such 
varying and self opposing demands and pressures, that it is’ 
difficult to. meet all. In case a bureaucrat. in thé Honest -discharge 
of ‘his duties, annoys the politicians ‘and Ministers then he is 
definitely in a disadvantageous position. 


What should be relationship of bureaucrat with his political 
head depends of the personality of individual- Minister and Prime 
Minister. It also depends on the keenness of the Prime Minister 
to defend his’ Minister. Prime Minister like Jawahar Lal Nehru 
‘and Ministers like-Gobind-Ballabh Pant, Vallabl Bhai Patel ‘and 
Rafi Ahmed Kidwai of the old days and Prime Minister fike 
Smt. Indira Gandhi and Ministers like Bansi Lal ‘and-V-C. Shukla 
of these days could keep their civil servants undér their full coritrol. 
It was under, Nehru that General Thimayya raised a voice against 
new promotion policy of his Defencé Mini ter VK. „Krishna 
Menon. The Prime Minister defended his Defence. Minister,on 
the Foo: of the House, without caring for the annoyance of 
Thimayya. -But when Guizan Lal Nanda protested against the 
behaviour of his secretary L.P. Singh and tried to hold him 
Tesponsible for poor handling of demonstrators favouring ban on 
cow Slaughter, the then Prime Minister defended the Home 
secretary, decided to relieve Nanda from,the cabinet and went to 
the extent of saying that it was not always possible to.accommodate 
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a Minister about the transfer of Secretaries. Under Lal Bahadur 
Shastri, civil servants like L.K. Jha dominated the whole show and 
in all walks of life he dominated the scene. 


scene. During emergency R.A.W. (Research Analysis Wing) of 
of investigation, Intelli- 
elonging to bureaucratic 


But under Janta rule the role of the bureaucracy very much 
increased, because the government of the day declared that public 
-servants should work without any fear or favour. They should 
not be influenced by politicians and should get every order in 
writing. They should strictly abide by the rules and soon, All 
this was not bad but what made bureaucracy Strong was that the 
ruling party was breaking down under the Pressure of its own 
weights. It was lacking in giving political directions. 


Therefore, the problem of modern bureaucracy is how to deal . 
with political bosses. None can be treated lightly because a light 
Political weight of today can become a heavy Political weight 
tomorrow. This problem still More increases when there is 
political instability. It is neither easy to adjust nor easy to accept 
the suggestions of a politician who can be in opposition today but 
can become departmental head tomorrow. 


Then his another problem is that he is Not there to defend 
himself for his actions on the floor of the House. He is expected 
to be defended by his Minister, As long as “there is attack from 

- outside the department, the Mini a i i 


of non-committed bureaucracy. Under this co 
that bureaucracy had nothing to do with politi . It 


front there was not much Success. Targets fixed by the Planning 
Commission could not be achieved. Wealth got concentrated just 
in few hands. Gap between the rich and the poor very much 
the country, at the end of 
every plan, unemployment increased. There was alarming stagna- 
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tion on the economic front and growth rate on the industrial front 
was very slow. Politicians hold bureaucrats responsible for all this. 
According to them they were stumbling block on the path of 
economic front and delayed every thing that was put before them. 
It was because the bureaucracy was non-committed. Under Prime 
Minister. Mrs. Gandhi an idea of committed bureaucracy gained. 
ground. It was argued by some Congress politicians that bureaucracy 
must be committed to the task of national reconstruction and eco- 
nomic development. In case bureaucracy involved itself in this 
difficult task, it would not be difficult to quickly reconstruct nation’s 
economy. But concept of committed bureaucracy has its own 
disadvantages as well as problems. The problem, of bureaucracy, 
therefore, is how far it should be committed and to which extent 


its committed character should be maintained. 


Then another problem of modern bureaucracy in India is 
controversy about generalitsts and technocrats. For quite a long 
time it was maintained that a civil servant at the top could fit any 
where and every where. Thus without any hesitation he was 
shifted from one department to the other. He could be head of 
both technical and non-technical as well as commercial and non- 
commercial departments. He was supposed to be all rounder. 
But when India set up and took over many industrial units in 
public sector, new dams and projects were taken in hand, many 
undertakings were now to be run commercially, it was found 
that these were running in loss and badly suffering because top 


personnel were not in a position to give proper directions due to 
lack of their knowledge on the subject. The result was thata 
controversy started. The technocrats claimed that they were in a 
better position to run the show than the generalists. In many cases 
they showed their reluctance to work under them. The problem 
of today is how to establish cordial and working relationship 
between the civil servants and technocrats and what should be 
sphere of activity of each. 

Then another problem is the right of the bureaucrats to 
approach the politicians. Under the éxisting system the bureaucrats 
are not supposed to approach the politicians for getting their 
grievances redressed. All that they are expected to do is to approach 
their departmental heads and put their problems before them either 
in writing or orally. The decision is supposed to be final but 
appeals can. lie in the court oflaw, where permissible under the 


rules. But these days in matters of appointments, promotion and 


transfer etc. sometime political pressures and influences play their 


own part. There is therefore an increasing tendency on _the part 
of some bureaucrats to approach the politicians, convince them 


about their cause, plead justification of their demand and so on, 
Therefore, a problem is how ‘far should bureaucrats be allowed to 
lobby with politicians, particularly when there is political inter- 
ference in matters of promotions and decision making process and 


so on. 
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Not only this, but some of the politicians also approach top 
bureaucrats, seek some benefits for themselves as well as for those 
in whom they are interested. They try to collect some information 
and data from them which they can use against their political 
opponents and in their own favour. Even politicians belonging to 
same party but to different factions approach the politicians. In 
the words of Bhambri, “All organised groups have their political 
activity ; bureaucracy cannot be an exception,’”! 


CAN BUREAUCRACY BE UNCOMMITTED ? 


Under the constitution it is provided that bureaucracy should 
be uncommitted. No bureaucrat should approach politicians and 
he should be above political upheavals. He should be loyal to 
political bosses to whatsoever political ideology they may 
belong. He should supply them correct information which could 
help in policy formulation. But the question is whether under 
the present circumstances and conditions in which bureaucracy is 
placed, can it remain value free, neutral and uncommitted ? The 
task is really difficult. 

Firstly, because those who become part of bureaucratic 
system, at any level, are supposed to be educated and well in- 
formed. They are expected to compete in written and oral tests- 
In addition, they are expected to be politically conscious. In case 
they are expected to be well informed, they are supposed to have 
their own political view point. They are likely to appreciate and 
dislike some political ideology and view Point, which is likely to 
reflect directly or indirectly in its working as well. 

Then another factor is that politicians approach the bureau- 
crats in their Own interest, to get both favours as well as informa- 
tion. Similarly the bureaucrats approach the politicians, though 
in a concealed way, to get their cause pleaded in the House Or 
before a Minister or their departmental head. In this way there is 
identity of interests which is likely to effect political neutrality of 
bureaucrats. These days this closeness is more and more increas- 
ing because both the politicians and bureauctats feel that they 
cannot work without each-other. 

Bureaucracy has become an organised group and like other 
similar groups, this group also feels that unless they have political 
patronage, they will not be heard. They therefore, as a group try 
to go near the politicians. The later, in their own interest are 
interested to come nearer to this organised group, which is of 
eourse, divided at different levels. In several such groups, 
politicians, belonging to different political parties, are elected as 
Presidents and thus try to induct politics, which the interested grouP 
accepts in its own interest. 


CLASSIFICATION OF PUBLIC SERVICES 
India being a federation, has clear division of subjects, '® 
me Bhambri, C.P. : Bureaucracy a'd Politics in India p. 201. 
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which subjects listed in the Central list are to be manned by a 
seperate set of people, whereas those listed in the state list are to 
be controlled by another set of pzople. Whereas the former will 
be recruited by the central government with the help of Union 
Public Service Commission, later by the state governments with 
the assistance of respective State Public Commissions. There is 
also a separate All India Service, which is common both to the 
central and the states. 


Central Services. There are certain subjects which are under 
the charge of central government e.g- Defence, Foreign Affairs, 
Railways, Posts and Telegraphs and so on. It is the responsibility 
of central government to see that these subjects are run, managed 
and controlled efficiently, For this officers engaged in these services 
are in the exclusive employment of Union Government. Their 
service conditions, mode and method of recruitment, promotion 
and salary scales are decided by the central government. 


The State Services. There are several subjects which are 
mentioned in the state list. These include police administration, 
sales tax, land revenue, forests etc. Those people who are required 
to control these subjects are recruited by the states themselves. 
Their methods of recruitment, condit.ons of service and salary 
scales are not uniform and differ from state to state. Those states 
which are economically well off pay much better than the others. 


All India Services. In civil services most covetous are All 
India services. It is a new feature of our services system as the 
members of these services are common to both the centre as well 
as the states. The people to these services are recruited on all 
India basis and can be posted both at the centre as well as in the 
states. In the constitution there is a provision for the setting up 
of Indian Administrative Service as well as Indian Police Service. 
The Parliament is however, empowered to create more services, if 
need be. A new All India service can be created only with the 
approval of Rajya Sabha. Such a resolution creating a new All 
India Service must be approved by a majority of total membership 
of Rajya Sabha and by 2/3 majority of members present and 
voting. Indian Economic Service, Indian Forest Service, Indian 
Medical and Health Service have been created by this method. ` At 


present there are several All India services e.g. 


Indian Administrative Service (IAS) 
Indian Foreign Service (IFS) 
Indian Police Service (IPS) 
Indian Audit and Accounts Servic? (IA&AS) 
Indian Railway Service (IRS) 
Indian Income Tax Service (HTS) 
Indian Forest Service (IFS) 


andso on. As already pointed out the people belonging to these 
services can be posted to any state and a I.mited number of state. 


‘Ofticers are also posted at the centre to have quite a good and fair 
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knowledge of working of central government and its approach to 
national problems. It is expected that these postings and transfers 
will be oniy for a limited period and that too purely on_merit 
without interference of political bosses and politicians. But in 
some cases, prima facie it appears that certain transfers from the 
centre to the states have been made on Political grounds, which was 
never the intention of constitution fathers, 


UNION PUBLIG SERVICE COMMISSION 


at the top whereas others may be at the lower levels. In India net 
work of civil servants was not very wide during Pre-independence 
era but has Since then considerably increased, because the govern- 
ment is taking more and more activities under its control. : 


In order to ensure that Properly qualified persons are recruit- 
ed as civil servants, the constitution of India (Art 309): provides 


tution. It is however, hoped that these Persons shall have pro- 
gressive outlook and shall be persons known for their integrity. At 
Present UPSC has six members, All appointments of the Chair- 
man ani members of Union Public Service Commission (UPSC) 
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are made by the President, whereas in the case of State Public 
Service Commission, such appointments are made by the Governor 
of the state concerned. Every member is appointed for a perioc 
of six years but maximum upper age limit in the case of 
members of UPSC is 65, whereas in the case of State Public Service 
Commissions it has been put at 62. 


Chairman of Union Public Service Commission is not eligible 
to hold any office of profit under the Union or State Government, 
but a member of the Commission can be appointed as Chairman of 
UPSC or State Public Service Commission. 

Chairman and members of UPSC hold office during the 
pleasure of the President but can be removed by him on grounds 
of established misbehaviour or incapacity. In such cases the matter 
will be investigated by the Supreme Court and if it is found that the 
charges levied are true only then the President shall remove the 
guilty. But the President can suspend a member of the Commission, 
when enquiry is p¢nding. He can also be removed when he has 
been declared bankrupt or engages himself during the term of his 
office in same employment outside the duties of his post or in the 
opinion of the President it shall not be possible for hım to dis- 
charge his duties due to infirmity of mind and body. 

Under the constitution efforts have been made to ensure 
impariality of Service Commissions. It is provided under that the 
chairman of the UPSC shall not be eligible for re-appointment to any 
Office of profit after completion of his term. The members of 
Service Commission can hold only other commission posts. Their 
salaries and allowances are not to be voted by the parliament or 
the state legislature, as the case may be. Not only this, but 
these cannot be changed to their disadvantage during their stay ia 
office. Their removal process has deliberately been made difficult 
and complicated. 

One interesting feature of the UPSC in India is that like UK 
and the USA it has not been created by an Act of Parliament and as 
‘such it cannot be abolished by an Act of Parliament. On the other 
hand provision for the creation of UPSC has been made in the 
constitution itself. In case the Commission is to be abolished it can be 
abolished by a constitutional amendment. which of course, is not an 
easy process, Pxeept of course when there is single party dominance 
in the country and that adopts a hostile attitude towards the 
Commission. 

FUNCTIONS OF UPSC . 


Under the constitution UPSC has been given several func- 
tions. Of course, its most important duty is to select suitable and 
competent persons for posts which are to be filled up by the 
Union government and the persons for All India services. It may be 
pointed out that the Commission only recommends names of suit- 
able candidates whereas appointments are made by the Department 
concerned. It is expected that all higher posts will be filled up on 
the recommendations of UPSC but the Commissions in their annual 
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reports have been soar that the departments concerned in many 
cases do hot accept their recommendations. Not only this, but in 
many cases posts are filled up by the department first and there- 
aft r, the Commission is approached to regularies the appointments. 
Many posts which should immediately come to the Commission are 
not sent to it and posts filled up on ad hoc basis, where the persons 
concerned are continued for years together, thus the Commission is 
avoided. When such a person has gained considerable expierence 
and has an edge over the others, then alone the post is referred to 
it and efforts are made by the Department to get the post filled by 
the same person on human and other grounds. In addition to this, 
the government has set up a large number of autonomous bodies- 
There is no Ministry, which has no autonomous bodies under it. 
In these bodies there are very senior posts, which carry good, 
attractive and lucrative pay scales. These bodies are quite com- 
petent to fill up these posts by themselves without reference to 
UPSC. 


The procedure for the recruitment to a post to be filled up by 
the UPSC is of course, quite elaborate and passes through several 
Stages, namely : 


(a) Reference to the Commission. 
(b) Advertisement of the Post, 
(c) Scrutiny of applications. 

(d) Holding of test. 

(e) Interviewing the candidates. 
(f) Recommendation of names. 


i; As soon as the department decides to fill up a post, it refers 
it to ths Commission. Job requirements and qualifications for the 
Post to be filled are decided by the department concerned, in con- 
sultation with the Commission. The Posts thus received during the 


leading news Papers and usually 


7 i applications. Usually number of 
applicants being much more, than the number of posts 16 be filled 


up, some criteria is laid down for finding out eligible candidates, 


3 These days one of the methods adopted for selecting suitable 
candidates is to hold Preliminary tests. In these tests all those who 
Possess minimum qualifications and have applied the Commission 
are called for a written test. It may be pointed out that tendency 
in these days is to set only objective type questions so that there 15 
no criticism that there has been under Or over evaluation, Those who 
qualify in the Preliminary test and obtain a particular percentage 
of marks are called for the main test. 


. . In some cases however, the number of vacancies is very 
limited say one or two and for that no tests are held but eligible 
candidates are called for interview. In cases where tests are held, 
those who qualify in the test are called for interview. Those wh? 
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qualify in the interviews are recommended to the department con- 

cerned for appointment. Thus main function of the Commission is 

to pick up suitable candidates for the posts which fall vacant under 
i 


the central government. 


In addition to this, the UPSC also performs certain advisory 
functions. It advises the government on the methods of recruit- 
ment and principles to be followed in making appointments and 
giving promotions for various posts. It also suggests about the 
suitability of candidates and advises whether a person appointed 
by it has incurred any disqualification or not and had behaved or 
not in a manner that disciplinary action be taken against him, It 
also advises the President on a matter which is referred to it. 


It is obligatory on the part of the Commission to prepare an 
Annual Report on its working and send that to the President who 
will cause that laid on the Table of each House of Parliament. The 
President can hdwever, assign any additional functions to the 
Service Commissipn. 

It is also the duty of the UPSC to assist, two or more states, 
which might approach it to frame rules and operate schemes of 
joint recruitment for any services for which candidates requiring 
special qualifications are required. 

The constitution provides that Service Commission shall be 
consulted on any claim or in respect of any person who is serving or 
has served under the Government of India or Government of a state 
in a civil capacity, that any costs incurred by him in defending legal 
proceedings instituted against him in respect of acts done or pur- 
porting to be done in the execution of his duties, should be paid 
out of consolidated funds of India. 


MATTERS OUTSIDE THE SCOPE OF UPSC 


It is of course obligatory on the part of the government to 
consult UPSC in all matters of recruitment, promotions and trans- 
fers etc. in civil services, but the President has been empowered to 
make regulations specifying the matters in which Commission may 
not be consulted. No references need be made to the Commission 
on any matter relating to the reservation of appointment of posts 
for the members of backward classes, scheduled castes and schedul- 
ed tribes. In 1958 the Union Public Service Commission (Exemption 
from Consultations) Regulations were passed. By these regulations it 
was provided that it shall not be obligatory for the President to 
consult UPSC’ i 
appoint is spec D 
President. The Commission also „eed not be consulted in the 
appointment of chairman and members of any board, tribunal, 

i mmittee or and other similar authority created under 
the provisions of a statute or under she authority of a resolution of 
either House of Parliament or by a resolution of the government 
for the purpose of conducting an enquiry into any matter, or ad- 
vising the government on specific matter. 
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Other matters on which UPSC need not be consulted also 
include : « ' ' 


(a) Appointment of Heads of Diplomatic, consular and simi- 
lar Indian Missions in other countries, 


(b) Posts in the Secretariat of the Lok Sabha and the Rajya 
Sabha. a 

(c) Technical and Administrative posts in the Atomic Energy 
Commission. 


(d) Judicial and Additional Judicial Commissioners, District 
and Additional District Judges of Union Territories. 
(e) Subordinate Judges of Union Territories. 
(f) Class II and IV posts. | 
(g) Posts concerned with the Administration of NEFA. 
(h) Posts which are temporary or of officiating nature and 
: the incumbant is not likely to hold that for a period not 


exceeding one year. But in such cases Commission wil 
have to be informed of the appointment. 


SIGNIFICANT FEATURES OF CIVIL SERVICES IN INDIA 


Since independence much change has come in the nature 
and character of civil servants in India. In fact whole outlook has 
changed. Before independence civil servants were snobs. They 
had no interest in the welfare of the people. The interests 
of Indians had no meaning for them. But since indepen- 
dence their Outlook has much changed. Now they fully well 
appreciate that service of the people is of paramount interest. They 
ow feel that they have big hand and role to play in building new 
India. Then another significant feature of civil services in India is 
that rec-uitment to all the posts is made not on the basis of caste, 
creed and religion or even for that matter there is no dls- 
tinction on the basis of sex. All appointments are made on the 
basis of ability and worth of the person concerned. Those who 
are found məst suitable are picked up for the position. Since 
senior civil servants are expected to do important jobs,. ther efore 
they are given proper training before any job is actually offered tO 
them. Training in one form or the other is given to all public 

rvants.” These days there is also provision for in service training, 
! that civil Servants are fully well aware of day to day- develop- 
ments in their-respective fields. 


i Then another significant feature of civil services in India is 
that civil servants try to become a class among themselves. Since 
each civil servant holds some position of responsibility and office 
which he holds also bestows certain privileges on him, therefore, 
Sometimes he begins to suffer from superiority complex. No 
yery far back a civil servant was a well paid person and enñn- 
joyed considerable social respect. But now pzople in small 
business have started earning much more than well paid civil ser- 
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vants, therefore his prestige is slowly coming down. But in spite of 
this civil servants always consider themselves as a class and present 
their demands and needs accordingly. 


Though public servants are now expected to serve the people 
and to meet their expectations as quickly as possible, yet there are 
no means by which they can directly know their expectations. They 
are not supposed to meet the people ina way in which politicians 
meet them. 


Top civil servants are supposed to be all rounders. It means 
that it is expected that they can be posted anywhere and are fit for 
any type of work. Therefore, they are frequently transferred from 
one Ministry to the other and from one type of work to the other, 
without much of hesitation. 


Quite usually bureaucracy in India is charged that it is con- 
servative and not prepared to introduce very far reaching | charges. 
It is said that it simply believes in status quo and as such it cannot 
be expected of it that it will help in bringing socic-economic changes 
very quickly or at some considerably good speed even. 


Bureaucracy in India is politically non committed. It implies 
that public servants have no political bias. All that they are 
supposed to do is that they should supply information called for 
from them, to the best of their knowledge ‘and ability. They should 
not worry who heads the government and which political party 1s 10 
power. 


Of late, it is being alleged that bureaucracy in India is deve- 
loping a tendency to help the ruling party in the hope of getting 
certain benefits out of their patronage. Some influential leaders of 
the ruling party are liberally given benefits by way of grant of 
permits and quotas to some influential leaders of the ruling party. 
Not only this, but right at the time of elections the bureaucracy 
helps the ruling party and it is quite often alleged that bureaucracy 
helps actively in campaigning and bringing the people to the 

booths. It is hoped that in case their party and candidates are 
r2turned to power, they may get quick promotions. 

For quite sometime Indian civil service personnel were Very 
highly paid people. They were known for their character and 
integrity. There were rare occasions when they got themselves 
involved in scandals. But with the passage of time their emolu- 
ments have come so low that it is difficult for th 
ends meet. The chances of promotion are very. 
the fixed income group, inflation and increas! 
versely influence them..This, it is alleged 
corruption in civil services, which is be à 
our bureaucracy. After independence in several cases Cl 
had to face inquiries for alleged involvemen 
corruption cases, 


bee 
-n 
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Then comes another characteristic of bureaucracy, which is 
that of following the course of least resistance. Among the civil 
servants gradually an impression has developed that a superior 
Officer will always carry the day; in case there is difference between 
a junior and senior officer, even if the former is in the right. In 
many cases the superiors make it a point of prestige to see that 
their view point is accepted. That being the position each officer 
thinks that why to resist them. Let him accept what the superior 
says. They have therefore, adopted an attitud of following the 
course of least resistance. Every officer in the bureaucracy feels 
like resisting to the extent to. which he feels that insescapable and 
which if not done will surely adversely effect his service career. This 
policy of least resistance has the advantage that such a person is 


eenstdered submissive and accepted every where by every superior 
Officer. 


POLITICAL NEUTRALITY OF CIVIL SERVANTS 


.,, One of the important features of Indian civil servants is that 
Civil servants are Politically neutral. This object bas been secured 
by Several ways Civil servants in India are not permitted to join 
any political party. They cannot Propagate for any party candidate 
at the time of elections. Similary they cannot favour any cause Or 
ase on the basis of political ideology or simply because that has the 
backing of any particular political party, He cannot participate ip 
any political agitation and movement, He cannot stand as a 
candidate for any Parliamentary or state election. It is always 


FUNCTIONS OF BUREAUCRACY 
Bureaucracy, in a Parliamentary form of government, plays # 


tions which it did not perform in the the past. In policy matters 
top civil servants, like the Secretaries and Joint Secretaries, are 
always consulted by their Ministers and they help them in 
actual realisation of objectives and the implementation of plans. In 


the words of Ramsay Muir, “The power of this burecacracy the 


1. Ogg. F.A. ; English Government and Politics, p. 202, 
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permanent civil service, is to be found not only in administration, 
but also in legislation and finance, it not only administers the law, 
it largely shakes them ; it not only spends the proceeds of taxation, 
it largely decides how much to be raised and how.” 


In a’ministration it is bureaucracy which implements laws 
enacted by the Parliament. It is because the Ministers who are 
supposed to see that laws are being implemented in the spirit in 
which these: were enacted, have neither time nor neccessary exper- 
tise to accomplish this task. They can only lay down general 
guidelines and where necessary give directions, but implementation 


is necessarily the responsibilit 


In the legislative field also bureaucracy plays a big role. It. 
prepares bills, which in its opinion should be passed by the Parlia- 
ment. It provides necessary details for legislative work. It is this 
body which suggests arguments to be advanced while introducing a 
bill on the floor of the House. Butin this regard it may be pointed 
out that much depends on the personality of the Minister. A power- 

hereas a weak Minister 


ful Minister will dictate the civil servants, W 
may depend on bureaucracy. 

In the legislative field the system of delegated legislation las. 
come to, stay which has again increased the power of bureaucracy. 
Under this system. whereas laws are passed by the Parliament, 
details are essentially to be worked out by the civil servants. They 
draft rules and regulations and enabling clauses, which infuse blood 


in the skeleton of laws. 


. Departme ntal 


binding. Viewing the growing impo a ‘ 
Hewart once said that “Tt was a new form of despotisin, which at 
once and at the same n ent departments above 
the sovereignty of Parliament and beyond juris 
In every parliamentary form of g 
is very much increasing and is 
CAUSES FOR THE INCREASE OF STRENGTH OF 
BUREAUCRACY 
Bureaucracy is becoming more and more powerful and there 
is a visible tendency that its role is liekly to become more important. 


It is due to several reasons- 
artmental heads frequently: 


$ inisters, who are dep ¢ 
1, The aut inue to stay in the department 


come and go. But civil servants contin 
and thus Pas depository and store House of all knowledge. 


2. The Ministers have no technical expertise and much know~ 
ledge about the work which as departmental heads they are suppo- 
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sed to handle. But civil servants have technical knowledge and can 
go deep into every detail of the work and can pin point where the ; 
things can go wrong. j 


3. The Ministers can give only policy directives and guide- 
lines. They have no time to go into all details. Legislative work 
has so much increased that it is difficult for the Minister to even 
cope with that. As more and more activities are being undertaken 
by the state, with that legislative work too is increasing. Itis there- 
fore unavoidable for the Minister to leave much to the care of the 
civil servants. 


4. All detailed information, statistical data, basic information 
for the formulation of any proposal can be obtained only from the 
bureaucracy. Therefore every Minister feels the need and necessity 
of getting the cooperation of civil servants. 


5. Strength of civil servants has also considerably increased 
because they have organised themselves into a united body and thus 
their bargaining capacity has very much increased, 


RIGHT TO STRIKE BY CIVIL SERVANTS 


A problem which is drawing our attention these days is as to 
whether civil servants should be allowed to 80 on strike. In so far 
as private sector is concerned, this right, is fully well extended. . It 
is believed that the workers should have this privilege for getting 
their demands met from their employers who are otherwise explo- 
iting them. But the position is different in the public sector. It is 


employces warned by the state not-to resort to this method. Many 
atime the strikes are declared illegal. In France however, the 
employees have been given right to go on strike. Prof. Heman 
Finer in his ‘Theory and Practice of Modern Governments. has 
‘Summarised the issue of strike in three proportions as follows : 


1. If the state engages itself to give certain benefits to its civil 
Servants and by its institutions and traditions substantiates its enga- 
Sement, it may as a matter of a fair bargain requiring a correspon- 
ding guarantee that it will not be subjected to the inconvenience, at 
the minimum of a strike. y 


RIA The interest which the state has in continuous operation 
of its services are of an urgent, life and death nature, and these must 
not be stopped lest a great calamity befalls on it. 


Pe oan If, the demands of civil servants are given ample constitu- 
tional channel in which to find their vent, and if just, their satisfac- 
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tion, then the strike must be relinquished as a means of forcing the 
state to surrender.” 


and government, deals with those associations which are recognised. 
byit. But they are not allowed to affiliate w 
unions. Similarly they are also not given right to collective 
bargaining, But at the same time, under certain conditions civil 
servants are permitted to refer their dispute with their employer to 


arbitration. r 

As already said that in India the civil servants are not allowed 
to go onstrike. But in spite of this many a time there have been 
strikes both in the major and minor public sector undertakings as 
well as government establishments. The basic idea of disallowing 
trike is that the state cannot afford to have 
employees to disrupt essential services, thereby dislocating the whole 
national economy and administrative set up. Tt is also believed 
that the state employees should get their grievances redressed across 
the table and through other channels like staff councils and 
J.C.M. rather than forcing the employers to accept certain demands 
which are considered reasonable by employees and unreasonable 
by employers. Central Civil Service Conduct Rules (1935) provide 
that no government servent should join demonstration | OT. bea 
member of an unrecognised association oF which believes in violent. 
means for getting grievances redressed. The rules also provide that 
through press or platform, no employee should adversely criticise 
the government and no government servant should bring any politi- 
cal pressure on getting his demand accepted. 


Central Pay Commission which went into the working condi- 
tions of the employees of the Government of India recommended. 
that recognition should be granted to associations and unions very 
liberally. It has also recommended that all those matters which 
can be settled by negotiations should be referred to arbitration and 
that the employees should not resort to methods of strikes or similar 
tactics as go slow. No employee should be punished for becoming a 
member of any unrecognised union association, ifits activities are 
Not prejudicialito government servants conduct rules. The Govern- 
ment should set up an adequate and acceptable machinery for 
getting all disputes settled by amicable means and methods. 

In the-circumstances, if it is desired that government servents 
should give up strike as a weapon for getting their grievances 
redressed it is imperative that there should be an adequate machinery 
for quick negoatiation, redressal of grievances, and sttlement of 
disputes. There should further be _provision for arbitration to 
which recourse: can be had, should there be some difference ona 
question of remuneration or some other important service conditions 
such as Jeave and hours of work and these remain unresolved. It is 
only then that the government would be discharging the obligationr 
towards its employees which they would be assuming by requiring 
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them to give up th: right to strike. Ifit isin the public interest 
public servent should not use a weapon, which is available to other 


alternative arrangement for securing quick, reasonable and accep- 
table solution to their problems. [thas rather Tightly been said 
that “If strikes and demonstrations can be eliminated from the 
public service and a fair treatment can be ensured to public servants 
through orderly Process, introduction cf an adequate Machinery for 
removal of grievances, including compulsory arbitration, would 
not be an unreasonable price to pay.” 


on the basis of caste, creed or Property or sex. Of course many 
belonging to middle and lower middle classes have competed and 
are Occupying top positions in bureaucracy, yet bureaucracy in India 

as not completely given up its elite character W.H. Marris Jones in 
his Look, “Governmet and Politics in India” has mentioned that in 


tural areas. UPSC also pointed out in its report that not even 
a single student qualified from 39 Universities, whereas bulk of 
the students came from 12 Universities, Delhi being one such 
University. 


TRIBUNALS 


Forty Second Constitution Amendment Act, 1976 inserted 
a new AE in the constitution, which deals with ` Tribunals’ Art 
323A of the newly added chapter deals with Administrative Tribu- 
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nals whereas Art 323 B deals with tribunals for other matters. Art 
323 A of the constitution provides that the Parliament may by law 
provide for adjudication or trial by administrative tribunals of dis- 
putes and complaints with respect to : 
(i) recruitment and conditions of service of persons appointed 
to public services. 
(ii) posts in connection with the affairs of Union or any state 
or any local or other authority within the territory of 
India or under the control of Government of India or of 
any corporation owned or controlled bysthe Government. 


Jt is provided that a law passed under this clause may : 


(a) provide for the establishment of an administrative tribunal 
for the Union and a separate administrative tribunal for 
each state or for two or more states. 


(b 


= 


specify the jurisdiction, power (including the power to 
punish for contempt) and authority which may be exerci- 
sed by each of the said tribunals. 


(c) provide for the procedure (including provisions as to limi- 
tation and rules of evidence) to be followed by said 
tribunals ; 


(d) exclude the jurisdiction of all courts except the jurisdiction 
`- of Supreme Court under Article 136 with respect to the 
disputes or complaints referred to in clause (I). 


(e) provide for transfer to each such administrative tribunal 
of any case pending before any court or other authority 
immediately before the establishment of sucha tribunal 
as would have been within the jurisdiction of sucha 
tribunal if the causes of action on which such suit or 
proceedings are based had arisen after such establish- 
ment ; 


(f£) repeal or amend any order made by, the President under 
clause (3) of Art 371 D; 


(g) contain such supplemental, incidental and consequential 
provisions (including, provisions as to fees) as Parliameat 
may deem necessary for the effective functioning of, and 
for the speedy disposal of cases by, and the enforcement 
of the orders of, such tribunals. 


3. The provisions of this article shall have effect notwith- 
Standing anything in any other provision of this constitution or in 
any other law for the time being in force. 


Art 323 B of the constitution dea't with tribunals for other 
Matters. It is provided : 


_-.1. The appropriate legislature may by law, provide for the 
adjudication of tribunal, of any disputes, complaints or of offences, 
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with respect to all or any of the matters specified in clause (2) with 
Tespect to which such legislature has power to make laws. 


2. The matters referred to clause (1) are the following 


namely : 


(a) 
(b) 


(c) 
(d) 


(e) 
(f) 


(g) 


(h) 


(d) 


(e) 


levy, assessment, collection and eforcement of any tax. 


foreign exchange, import and export across customs 
frontiers ; 


industrial and labour disputes ; 


land reforms by way of acquisition by the State of any 
estate as defined in article (3) A or of any tights therein 
or the extinguishment or modification of any such rights 
or by way of ceiling on agricultural land or in any other 
way : 

ceiling on urban property : 

elections to either House of Parliament or to House or 


either House of legislature of a state but excluding the 
matters referred to Art 329 and Art 329 A; 


> 


‘Production, procurement, supply and distribution of 


food stuffs (including edibles, edible oils, oil seeds) and 
such other goods as the president May, by public 
Notification, declare to be essential goods for the purpose 
of this articlé and control of Prices of such goods. 


Offences against laws with Tespect to any of the matters 


specified in sub Clause (a) to (g) and fees in respect of any 
of those matters : 


@) any matter incidental to an of the ified in 
sub clauses (a) to (h). y Saij pecine 


A law made under sub clause (i) may— 
provide for establishment of hierarchy of tribunals ; 


specify the jurisdiction, power (including the power to 
punish for contempt) and authority which may be exerci- 
sed by each of the said tribunals; - 


Provide for the procedure (including provision as to 
abt and rules of evidence) to be followed by such 
tribunals ; 


exclude the jurisdictions of all courts. except the jurisdic- 
tion of Supreme Court under Art 136, with respect to al 
or any of the matters falling within the jurisdiction of 
such tribunal, 


Provide for the transfer of each such tribunal of any cases 
pending before any court or any other authority immedia- 
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tely before the establishment of such tribunal as would 
have been within the jurisdiction of such tribunal if the 
causes of action of which such suits or proceedings are 
based had arisen after such establishment ; 


(f) contain such supplemental incidental or consequential ` 
provisions (including provisions as to fees) as the 
appropriate legislature may deem necessary for the 
effective functioning of, and for the speedy disposal of 
cases by, and the enforcement of the orders of such 
tribunals. 


4. The provision of this article shall have effect not with 
standing in any other provision of this constitution, in any other 
law for the time being in force. 


Explanation. In this article ‘appropriate legislature’ in relation 
to any matter means Parliament or, as the case may be, a state 
legislature competent to make laws with respect to such matter in 
accordance with the provisions of Part XI. 


20 


Independent Functionaries 


In a. parliamentary form of government there are broadly 
speeking two types of functionaries, namely. the politicians and 
Permanent civil servants. The former enjoy the confidence of the 
people and have been returned to Parliament on the basis of certain 
policies and progammes. They occupy chairs for a limited period 
and may again be returned to power, in case Majority of electorates 
is satisfied wich their policies and programmes. There are permanent 
civil servants, who once appointed remain in office till their retire- 
ment. They are supposed to be politically neutral and work under 
overall guidance and control of Political bosses. They are depen- 
dent on them for getting favours. But the Constitution has also 
provided for certain independent functionaries, They are assigned 
a particular responsibility and supposed to discharge these without 
any fear and favour of political’ bosses. Certain constitutional 
provisions have been made by which they become independent. 
One such important and independent functionary is Attorney 


General, who was previously known as the Advocate Generai of 
ndia. 


ATTORNEY GENERAL OF INDIA 


Under the Constitution of India (Art 76) it is provided that 
the President of India shall appoint a person to be the Attorney 
General of India. Such a person should possess such qualifications 
as are required for the appointment of a Judge of Supreme Court. 
In other words he should be citizen of India and should have 
worked either as a Judge of some High Court for a period of 5 
years or an Advocate for a period not less than 10 years. Under 
Constitution Forty Second Amendment Act, a person who in the 
view of the President is an eminent jurist can also be picked up for 
this post. The Attorney General holds office during the pleasure 
of the President, who also determines his emoluments. 


In England office of the Attorney General is political omes 
He is a member of Council of Ministers and comes and goes with RA 
On the other hand. in India it is not a political office. He is not 4 
member of Council of Ministers. Sometime back there waa 
Proposal that offices of Law Minister and Attorney General in ma 
should be combined togéther, but this proposal did not mateni a A 
Attoney General however, has a right to attend sittings of t 
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Parliament, when called upon to give his opinion on matter 
pending before either House of Parliament and in such a! case he 
sits with the treasury benches. Art 88 of the Constitution provides 
that every Minister and Attorney General of India shall have the 
right to speak in, and otherwise to take part in the proceedings of 
either House, any Joint sitting of the Houses, or any Committee 
of Parliment of which he may be named a member. He shah 
however, have no right to vote. As long as he holds the position 
of Attorney General of India, he shall enjoy same privileges and 
immunities as are enjoyed by the Members of Parliament. He can 
be removed by the President, as and when he feels that he is not 
performing his duties properly. 


DUTIES OF ATTORNEY GENERAL 


Art 76 of the Constitution specifies duties of Attorney 
General. It is however, provided that in the performance of his 
duties the Attorney General shall have right of audienc? in all 
courts in the Union Territory of India. It is however, his legal 
ebligation not to appear in any court against the Government of 
India. He is entitled to carry out his private practice. Some of 
his important duties are that he advises the Government of India 

‘in such matters in which legal and constitutional points are 
involved and are referred to him by the President or the Govern- 
ment of India. He is required to appear on behalf of the 
Government of India, in all cases in which the Government of 
India, is a party, both in the Supreme Court, as well as High 
Court. When Parliament or Presiding officer of either House is 
involved in any dispute, he is required to defend them. Under the 
Constitution, the President is empowered to refer any matter to, 
the Supreme Court for advice. In such a case he is required to 
appear before the Court on behalf of the Government of India and 
Tepresent its view point. According to the Constiturion, 


“Jt shall be the duty of Attorney General to give advice to 
the Government of India upon such legal matters, and to 

erform such other duties of a legal character, as may from 
time to time be referred or assigned to him by the President, 
and to discharge the functions conferred on him by or under 
this constitution or any other law for the time being in force.” 


When Attorney General of India appears in any court he gets 
precedence over all other advocates. 


The Speaker of Lok Sabha can invite him to appear before 
the House and give his opinion on a matter of constitutional 
importance, on which House wants to listen his view point. He 
May inform the Attorney General in advance the questions which 
the members may like to put on him on the issue involved. The 
Members can seek clarification on some points, but cannot cross 
Question him. His adviceis however, not binding on the House. 
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COMPTROLLER AND AUDITOR GENERAL OF INDIA 


Comptroller and Auditor General of India is an independent 
Tunctionary. Art 148 of the Constitution provides that this dignitary 
shall be appointed by the President of India. The Constitution 
however, does not prescribe any qualifications for the incumbant of 
the post. Of course, it is hoped that a person who possesses 
tiga Snancial qualifications shall be elevated to this post. Since 
C=).\.noner and Auditor General is to be appointed by the 


collected by way of taxes must be properly spent and subjected to 
audit so that the irregularities committed by the Spending depart- 
ments are brought to light. In order to bring such irregularities 


In each state there is an office of the Accountant General. At the 
Centre is Accountant General Central Revenues. The State Audit 
tive state governments whereas 
Accountant General Central Revenues (A. G. C. R.) audits the 


For departments which are 


Since the AGCR was Over burdened 
Office was created which now deals with 
Ministries of Food and Agriculture 


In India we believe that the C 
should have maximum autonomy. 


Order, 1936, he was required to compile the Finances and Revenue 
Accounts of India, as also-prescribe forms in which accounts were 


Particular head was major or minor head and prepare each year 
a review of the balance of books as maintained by the Audit 
Department. Comptroller and Auditor General of India was to 
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get work from offices subordinate to him and also to assist the 
local bodies in propérly maihtaimmng accothts. j 

After the passing of the constitution, the position of this 
office has considerably increased. He is now required to see that 
the accounts of the Government of India are properly maintained 
and he prescribes forms for maintaining accounts. He is to audit 
expenditure from the revenue of the Union and the States. He is 
to prepare annual accounts showing receipt and. disbursement for 
the federation of India and the States. He is supposed to assist 
the Union/State Governments for the preparation of annual financial 
Statements dnd audit all transactions of the Central and State 
Governments. He is also required to prescribe forms in which 
Government accounts,are to be kept. In addition to accounting 
functions, he has also certain audit functions as well. He is 
‘Supposed to audit incomes and expenditures in so far as national 
finances.are concerned He is also supposed to render suitable 
assistnnce to the departments for properly maintaining their 
accounts. 


In India Comptroller and Auditor General had been given the 
double role of maintaining accounts and getting these audited. Such 
a combination of powers has been much decried since some time 
Past. .Nar Hari Rao. the first Comptroller and Auditor General of 
free India said, “The present arrangements with a view to removing 
these serious defects and the enforcement accepted from and 
independent of the agency which has to make disbursements, as a 
Combination of those functions is likely to facilitate frauds and 
e€mbezzlements and prevent their coming to light.” These com- | 
ments had effects and it was accepted in principle that audit and 
Accounts should be separated from each-other. 


Independence of Office. It willthus be seen that the Com- 
Ptroller and Auditor General will be doing the unpleasant job of 
criticising the working of all government departments. In the 
Ptoper performance of his duties he will be displeasing many. 
This he alone can do provided he has considerable autonomy. 
According to the constitution he has considerable autonomy. His 
Salary is non-voteable and his conduct cannot be discussed on the 
floor of the House. He cannot be removed from his office by the 
executive government. Once appointed his terms.of service cannot 
be reduced to his disadvantage, It is also decided that on his 
Tetirement he cannot serve anywere else and thus he will not he 
tempted to oblige any highly placed person during his tenure to ge. 
benefit from him after retirement. He canbe removed from his 
Office in a manner as prescribed for the removal df a judge of the 
Supreme Court of India. as 


In India Audit Department o2:upies a very pivotal point and 
quufe:a zood number of persons are emploved :in that department. 
At the merm of the affairs is- the Comptroflez and Auditor General 
of India who is aided. and assiseit by Deputy Assistant Comp- 
trollers General. They decide policy matters for all Accounts 
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Offices. In each state there is one Accountant General who has 
Deputy Accountants General and Assistant Accountants General and 
also good number of superintendents and auditots. The Defence, 
Railways and Posts and Telegraphs Departments have their own 
audit offices and their accounts are audited through them. . In order 
to audit the accounts of the commercial undertakings there is a 
separate audit office, under the control of Comptroller and Auditor 
General. The head of that office has been designated as Director 
of Commercial Audit. 


Appleby’s Criticism of India’s Audit System: Dr. ApplebY 
has criticised India’s audit system on many grounds, Firstly, accor” 
ding to him our system is heritage of British imperialism. The 
system was most suited to a colonial set up ‘but is not suited to a 
demoratic system of today’s India. Then he says that by and large 
our system has nagative and aggressive character. Under the system 


there is less stress on improvement and constructive suggestions . 


whereas an effort is made to point out as many drawbacks as possi- 
ble. The system has also been criticised for its making public 
servants as weak and timid and they hesitate to take very bold steps- 
According to Dr. Appleby another defect of the system is that it 
is wrong to believe that the auditors know auditing and are perfect 
in their job. On the contrary, he feels that they know nothing and 
an outside agency cannot efficiently audit the accounts of an organi- 
sation according to its own principles. According to him audi 


should be done on the line approved b d or 
the Board of Directors, ER y the departmental hea 


SEPARATION OF AUDIT FROM ACCOUNTS 


Since there has been strong criticism that audit should be 
separated from the accounts and that the combination of two was 
not good, during emergency period, audit and accounts were separa- 
ted from each other. A separate Comptroller of Civil Accounts was 
created and made responsible to the Ministry of Finance. Necessaty 
staff was taken away from the control of Comptroller and Auditor 
General and placed ‘under the Comptroller of Civil Accounts, WHO 
in turn distributed that among various Ministries and Departments 
of the Government. It is this staff which now maintains accounts. 
Thus instead of centralised accounting system. now there is decent- 


ralised accounting system and accounts are maintained at Ministry/ 
Department level. 
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Atticle 150 of the constitution provided that 


‘The accounts of the Union and of the States Shall be kept in 
such form as the Comptrolier and Auditor General of India 
may with the approval of the President, prescribe.” 


d This Article of the constitution was substituted, by another 
Article by Forty Second Constitution Amendment Act. The substi- 
tuted Article read as follows : 


“The Accounts of the Union and of the states shall be kept 
in such form as the President may after consultation with the 
Comptroller and Auditor General of India prescribe.” 


In other. words, it was left to the President i.e. the executive 
Government to decide the form in which accounts should be kept. 
Thus the powers of this high dignitary were much reduced. 


Forty Fourth Constitution Amendment Act however, still 
further amended this clause. The words in Italics were omitted 
and substituted with the words ‘on the advice of. In this way Com- 
proller and Auditor General got tack his lost powers. 


Art 148 (2) of the Constitution provides that salary and other 
conditions of service of Comptroller and Auditor General shall be 
such as may be determined by Parliament by law and until they are 
so determined shall be as specified in Second Schedule. ` 


PUBLIC ACCOUNTS COMMITTEE AND COMPTROLLER 
AND AUDITOR GENERAL 


Public Accounts Committee .is an, another Parliamentary 
Committee which provides effective Parliamentary control over 
public money. Since 1954 it has become a, Joint Parliamentary 
Committee consisting of 22 members, 15 from the Lok Sabha and 7 
from the RajyaSabha. The members represent different political 
parties in the Parliament and in fact are according to their strength 
in their respective Houses. The Committee is constituted for a 
period of one year. If Deputy Speaker is a member of the commi- 
ttee, he becomes Chairman of the committee, otherwise Speaker 
nominates a member of the Committee as its Chairman. The 
committee has usually a prominent private member as its Chairman 
in that case. 


The Committee is required to suggest economy measures and 
administrative reforms and sees that the moneys spent were legally 
available and actually spent for the purpose for which these were 
earmarked. The Committee is to see that every teappropriation 
has been made in accordance with the rules framed for the purpose 
and that this has been done by the competent authority. It is suppo- 
sed to see that the expendiiure conforms to the authority which 


governs it. The Committee has been ‘empowered to examine the 


balance sheets of all such commercial organisations which the 
President of India may direct the Committee to examine. 
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For the purpose the Committee considers the report of the 
Comptroller and Auditor General of India on the working of the 
Ministries/Department. In fact these reports form the basis of the 
the working of committee. 


In order to effectively carry out its obligations the Committee 
has authority to call for papers and persons. Usually Secretary of 
the Ministry is required to personally satisfy the Committee by 
appearing beforeit. The Chairman is assisted by the Comptroller 
and Auditor General who gives him all technical advice for examin- 
ing public servants. After the persons have been examined the 
Teport is submitted to the Parliament which is usually accepted. 
But if there are differences befween the committee and the Govern- 
ment these are sorted out, but if the differences still persist 


rae Parliament is the final authority to decide, whose decision is 
al. 


_It is however, constitutional obligation of the Comptroller and 
Auditor General of India to see that he should present his report to 
the President, which he will cause that laid before the. Parliament. 
The comments made by him are examined by the Public Accounts 
Committee. . It is said that politics can creep in here as well. Since 
Members of Public Accounts Committee belong to political parties, 
in interested cases they can dillute some of the adverse comments 


of Comptroller and Auditor General and ith all 
good intentions may be lost. ee ae gt 


OMBUDSMAN : LOK PAL AND LOK AYUKTA 


„In India administration is day by day “comi er to the 
Public. "Since Sometimes past wild charges were being! levied that 
highly placed public servants and Politicians were becoming corrupt 
ang selling favour, In order to restore confidence of the people 
for these highly placed persons the idea of Starting the institution O 
Ombudsman was played with as early as in 1959 when the then 
Finance Minister Proposed thata high powered officer should be 
appointed to investigate charges of corruption against highly 
Placed persons. The idea was supported by the then President 
Dr. Rajendra Prasad. In 1963 P.B. Gajendragadkar supported 
this move and in the same year L.M. Singhvi, suggested in the 
Lok Sabha, that such dn inistitution should immediately be estab- 


lished as that would enable the citizens to effectively ventilate their 
grievances. 


p It was with the object in view that Morarji Commission was 
Set up in 1966 to find out adequacy of existing arraagements for the 
Tedress of grievances by the public against public servants and also 
to suggest new machinery, if necessary, for redressing such grievan- 
ces. In few months the Commission submitted its report. 1t came tO 
the conclusion that Lok Pal and Lok Ayaktas should be appointed 
to enquire into the grievances of the people. The former will look 


1 a 
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into complaints made against Ministers and Secretaries to the Central 
as wellas State Governments whereas the latter will deal with 
complaints against other offcials. Each State as well as Central 
Government will appoint one Lokayukt. 


It was on the recommendations of Morarji Commission that the 
suggestions for the institution of Lok Paland Lokayukt came into 
consideration. It was a substitute for ombudsman in countries like 
France and U.S.S.R. Some of the critics are of the oppinion that 
since we have an independent judiciary therefore, we need not have 
institutions of ombudsman or the Lok Pal and Lokayukt. But thev 
forget that our legal process is very slow and difficult. 


Salient features of Lok Pal and Lokayut ‘ Morarji Commission 
was of the view that our Lok Pal and Lokayukt should act in a 
free and impartial manner. They should conduct enquiries imparti- 


ally and in an informal manner. They should be comparable to a 
involving injustice, 


senior judicial officer. While investigating cases 1 t 
corruption and favouritism, they should be invested with discretion- 
ary powers. They should also be allowed to call for papers an 

documents and barred from receiving any pecuniary advantages for 


the executive government. 


The Commission was of the view that Lok. Pal should have 
status equivalent to that of the Chief Justice of India, both in terms 
of emoluments and also security of service. All those conditions 
applicable to the Chief Justice of India for ensuring his impartiality 
should be made applicable in his case also. He will send his annual 
report to the Parliament and also indicate the difficulties experien- 
ced in actual application of laws and desirability of their amend- 
ment. Lok Pal was empowered to investigate all cases brought to 
his notice or at his own discretion. But he will not investigate 
cases in which a foreign government is involved and our relations 
with that country are likely to be adversely affected by that 


investigation, 


One Lokayukt will be appointed at the Centre and one each 
in each State. Lokayukt will be empowered to investigate cases of 
persons at lower level of hierarchy and his position will be analogous 
to that of the Chief Justice of a High Court and enjoy the same 


powers and privileges as enjoyed by him. 


Itis hoped that with this Institution the people will have 
easy assess to these people for getting their grievances redressed. 
The people will get speedy justice and that too free from the influ- 
e€nce.of executive control. In the system there will be no need for 
intermediaries and every representation made will be considered by 
fair rene tn addition to this, it will be an additional means of 
getting the grievances redressed and provide additional guarantee 
for protecting legitimate interests. 
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But the system has certain defects as wel. Itis said that one 
Lokpal at the centre will not be, capable enough to deal with the 
comiplaints which will be pouring from all over the country. His 
work will thus be un-manageable and always in arrears. Thus the 
every purpose of his appointment will be defeated. It is also said 
that this institution will be detrimental to the principles enunciated 
in the constitution. It will be derogatory to the judiciary and a 
reflection on it. These institutions are bound to result in 
red-tapism and can defame both the state legislatures as well as 


the Parliament and thus against democracy and democratic 
institutions. 


OMBUDSMAN 


A 


Our Lok Pal and Lokayukt are equivalent to ombudsman and 
as such it is essential to have a reference about him. Ombudsman 
originated in Sweden and today they are found in many European 
countries including Denmark, Finland, Norway, West Germany an 
Newzealand. Similar institutions have been set up in USSR and 
France. In Sweden, where the institution was originally estab- 
lished has three guardians of law; namely Ombudsman for Ministry 
of Home Affairs who is elected by the Parliament and is responsible 
for looking after the welfare of the armed forces. Then comes the 
Collector of Justice who is adviser to the King in Council. Theo 
is ombudsman for Civil Affairs who is responsible to Parliament, 
which of course, does not interfere in his day to day working. They 
act on the basis of complaints received from the public and also 02? 
their own initiative. It is obligatory for all Government. officers tO 
supply information to ombudsman. He suggests defects and ensures 
that these are removed even if for their removal some legislation 1$ 


needed. He also suggests guidelines for further tuning up © 
administration. 


Evaluation of work of Ombudsman. Ombudsman has worked 
very successfully. The’main reason for his success include among 
others, that he is-independent of government and Parliament an 
has worked on behalf of the people, in so far as day to day acti“ 
vities of the government are concerned. He conducts investigations 
informally and has free access to all documents. He touches basic 
and not superfluous cases of mal-administration. The system iS 
very cheap and works in a non-partisan manner. There is 
considerable flexibility in his working and investigations are open t? 
public and press. He gives his findings to the government only if 
the form of suggestions and as such these are not embrassing for it. 
The procedure followed by him is clear and simple and he enio 
considerable discretion in taking up cases against an official. p 
fact today ombudsman has become principal protector agains 
abuse of powers by the government. 


ADMINISTRATIVE REFORMS COMMISSIONS AND AFTER 


ios 7 aM 4 
In 1966 Administrative Reforms Commission also suggeste 
that Lok eal and Lok Ayukts should be appointed in India- 
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Accordingly, in 1969 Lok Pal and Lok Ayukts Bill was introduced 
in the Lok Sabha. The salient features of the bill were that at the 
cetitre there will be a Lok Pal, who will be appointed by the 
President of India, but before doing so he will consult the Chief 
Justice of India and the leader of the opposition. Lok Ayukts will 
also be appointed by the President but in consultation with the 
Lok Pal. Both of them will be appointed for a period of 5 years and 
can be re-appointed for one more term but after their retirement 
they will not be eligible for any other appointment, without the 
Prior approval of the central government. The bill also provided, 
that Lok Pal and Lok Ayuktas will be removed by the President on 
ground of misbehaviour and incapacity. For this a resolution of 
the Parliament was absolutely necessary. His salary and allowances 
were equated with those of the Chief Justice of India. The bill was 
however, allowed to lapse and after this the matter was not taken 
up seriously till 1979, when Janta party came to power. In between 
Rowevers the States of Bihar and Maharashtra passed Lok Ayukta 
ills. 

In July, 1977, government introduced a Bill in the Lok Sabha 
for providing for Lok Pal and Lok Ayuktas. In this Bili Prime 
Minister was also brought within the orbit of the Bill. Lok Pal was 
to have his own administrative machinery to carry out investiga- 
tions, without dependence on governmental machinery. He could 
look into any complaint of misconduct, pertaining to a period of 
five years prior to the'date of complaint against a person who was Or 
has been a public man. These persons included prime Minister, 
Ministers, legislators etc. G 

} The bill provided that Lok Pal will be appointed by the 
President in consultation with Chief Justice of India, Chairman of 
Rajya Sabha and Speaker of Lok Sabha. He is to be appointed for a 
period of 5 years on a monthly salary of Rs. 5000/- After com- 
pleting his term he will not be eligible to hold any office. He can 
not be removed from his office except by an order of the President - 
passed after an address by each House of Parliament supported by 
a majority of total membership of that House and a majority of 
not less than 2/3 of the members of that House present and voting 
has been presented to the President in the same session for such 
removal on the ground of misbehaviour and incapacity. 

Lok Pal will have his own administrative machinery to investi- 
gate complaints and shall have all powers which civil courts have 
in respect of summoning witnesses and calling for papers and docu- 
ments. In case Lok Pal, after investigation has found charges t 
be partially or fully true, he will communicate his findings to the 
authority concerned which will in tura inform the Lok Pal of hhc 
action taken on that within a period of 3 months. Reports of Lok P 1 
are to Be presented to the President,who will cause them laid before 
the Parliament. In order to avoid rush of work and complaints on 


frivolous ground each complainant is requi 3 

i ) quired to d 

Rs. ue ~ with the complaint Lok Pal is yet to g konsian s 
need and necessity of such institution has been full pointed, but 
and realised in the country. y well established 


21 


Election. Machinery in India’ 


For successful working of democracy it is essential that elec- 
tions should be free and impartial. The electorates should go to 
the polls with a confidence that absolute secrecy will be maintaine 
about the vote cast by them and that at the booth he will not „be 
in any way put to any inconvenience. Part XV of the Indian 
Constitution deals with elections. The very fact that elections bays 
been discussed in the constitution itself and made an integral pat 
of it indicates that constitution makers fully well appreciated the 
need and necessity of free elections. They therefore, did not wish to 
leave this important subject to the care of either executive or legis 
lative wing of the government. 


CHIEF ELECTION COMMISSIONER 


In India all elections will be conducted under the control and 
supervision of Chief Elections Commissioner. According to 
324(2) of the Constitution : 


“The Election Commissioner shall consist of the Chief Elec” 
tion Commissioner and such number of other Election Com- 
missioners, if any, as the President may from time to time fix 
and the appointment of chief Election Commissioner and othet 
election commissioners shall, subject to the provisions, if any» 
be made in that behalf by the President”. 


. Chief Election Commissioneris to be appointe he Pres! 
dent and shail hold office during his pleasure. He a AnA be 
xemoved from his position, when an address has been presented tO 
the President charging him of either misbehaviour Or incapacity 
discharge his constitutional obligations. It is Provided that such 42 
address should be supported by each House separately by an abso- 
lute majority of each House and also by not less than 2/3 members 
Presented and voting. In this way prozedure for his removal has, 
been made deliberately difficult so that he can work without fear O 
either executive government or that of the legislature, In order to 
ensure ‘his impartiality, it is also provided that during thé term © 
his service, his emoluments cannot be changed to his disadvan- 
tage. This has again been done to avoid Ptessures ‘and influence 
of the executive government on the Chief Election Commissioner. 
Chief Election Commissioner can however, resign“ his seat at any 
tims, whenever, he finds it inconvenient to continue on. his 
Position. 
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Chief Election Commissioner is supposed to work with all im- 
partiality and ensure that all elections in the country are conducted 
in free and impartial manner. He is accordingly required to 
keep election machinery free from the pressure of executive and 
legislative influences. He is to ensure that electoral rolls are main- 
tained in a manner that these are resisted. and kept upto date, so 
that elections to the Parliament, State Legislative-Assemblies and 
local -bodies can be conducted at any time without any delay. Then 
it is his responsibility to superintend, direct and control all 
elections in the country. In India, from tine to time questions are 
raised whether a member has incurred any disqualifications after 
having been elected to either House of Parliament or state legis- 
lature. He advises the President or the state Governor, when such 
an advice is sought. He is also required to appoint Election 
Officers to enquire into doubts and disputes which might arise out 
of inadequate election arrangements, At points he may feel the 
need and necessity of regional Election Commissioners, feeling that 
work with him has so much increased that it shall not be possible 
for him to finish that without their active cooperation. He advises 
the President to make such appointments. 


Election Symbol Disputes. In India, during these years disputes 
about election symbols have much increased. Soon after indepen- 
dence Indian National congress which was the main political party 
had been allotted a symbol and the party continued to have that for 
more than a decade. Other political parties were the Communists, the 
Socialists, Bhartiya Jan Sangh and so on. Each party had an election 
symbol of its own and the problem was not serious, but there was no 
split in the parties. But for the Election Commission problem arose 
when parties began to split and each group claimed that it was the 
real party entitled to contest on the election symbol already avail- 
able to the party. After, 1969, there have been splits in the Congress 
party and on each occasion the Cheif Election Commissioner had to 
decide which was the real congress to whom election symbol should 
be allotted. Comminist party got itself divided into C.P.I. and 
C.P.M. Very recently there was a split in the Janta Party which 
got itself divided into B.J.P., JP (JP), Janta (S) and so on. It is the 
duty of the Chief Election Commissioner to decide to whom election 
symbol should be allotted. Since it is a difficult task, therefore, to 
avoid complication, what immediately is done is that disputed elec- 
tion symbol is freezed and new symbols are allotted to the disputed 
parties. 


For a very long- time opposition political parties were not 
given an opportunity to approach the electorates through mass 
media but in recent years all political parties are provided an 
opportunity to appear on radio and T.V. The’ Chief Election 
Commissioner decides about timings of the broadcast and the actual 
time which such political party may be allotted, na 


In India so far every effort has been made 
c 3 to 
these persons are appointed as Cheif Election Officers ane ae 
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created a name for their honesty and are politically non-controver- 
sial. The idea is that such a person should enjoy the confidence of 
all political parties. 


ELECTION COMMISSION 


Under the Constitution itis provided that there shall be an 
Election Commission which shall be headed by the Chief Election 
Comissioner. This Commission, according to the constitution, shall 
be required to perform several functions. It is the responsibility of 
this Commission to issue directives to the returning officers, polling 
and other officers engaged in the Preparation and revision of electo- 
ral rolls so that every citizen of India who is entitled to vote finds 
a place in the electoral list. It is the responsibility of this Commi- 
ssion to superintend, direct and control all elections and get the 
electoral rolls prepared for the elections of Parliament and state 
legislatures and offices of the President and Vice President of India. 
It is again this Commission which decides election schedule i.e. the 
dates on which nominations should be sent, the dates of withdrawal 
and the dates on which elections will be held in different constituen- 
cies. Since India is a big country and it is difficult to have 
sufficient staff to manage the elections all in one day, therefore it 
decides the dates of the elections. In some snow bound regions 
elections are held only when snow has melted and the people are m 
a position to vote. | j 


The Commission is to ensure that only those persons cast their 
vote, who are entitled to it and that there is no- impersonification- 
In a big country like India chances of such impersonification by few 
cannot he ruled out. The Commission however, ensures that thes¢ 
are reduced to the minimum and those found guilty are punishe?- 
In order to avoid fraud on the Election Commission by the electo- 


rates the former is playing with tae idea of issuing identity cards 
to the voters. 


It is again the responsibility of the Commission to decide wher? 
polling booths should be set up so that electorates are not require 
to travel a long distance and none is required to wait in the queve 
for a very long time. In this regard every care is to be taken that 
each polling booth has only such number of electorates. as can con- 
veniently cast their vote. In case the number is unmanageable then 
many will have to go back without casting their vote. 


Still another responsibility of the Election Commission is t9 
ensure that counting of votes goes on undisturbed, Since elections 
in India are not held in one day and sometimes there is an intervā 
of 3 days in the conduct of elections in two constituencies spread in 
two parts of the country, Election Commission js to see that till the? 
ballot boxes are not touched and that the counting should start only 
when available trends of elections already held are not likely t 
influence elections of other constituencies. It is tọ see that the 
counting is smooth and those present at the time of counting d° 
not disturb the work. 
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Again it is the responsibility of this Commission to. prepare a 
code of conduct for all political parties and independent candidates 
who are contesting elections. Not only this, that such a conduct has 
been prepared and accepted, but also. to see that itis actually 
observed and. those who violate it are pulled up. 


It is the responsibility of the Commission to see that election 
expenses are reduced to the minimum, so that both the poor and the 
tich can contest elections and the money does not play its 
part. This of course, is not an easy task because the prices are 
rising and in each parliamentry constituency, the candidates are 
expected to conduct election. meetings and launch poster war, in 
addition to holding corner meetings and approaching the voters. 
The Election Commission decides the amount which each candidate 
should spend and after the elections are over, each candidate is 
required to send return of expenses. Election of winning candidates 
can be declared void, if election expenses are not in accordance 
with the norms laid down by the Commission. 


Sometimes new parties get birth and these approach the 
Commission that these should be recognised as national parties. 
The Commission decides, whether any newly born political party 
has so much following that it deserves to be recognised as a national 
party. 


Election of the office of the President and Vice-President of 
India is held at regular intervals. It is the duty of the Commission 
to see that elections to both these offices are held in accordence with 
the rules prescribed by law. In this regard the Commission is always 
to remain in readiness because vacancy can fall vacant at any 
time. In India office of the President of India fell suddently 
vacant when Dr. Zakir Hussain and Fakhurudin Ali Ahmed died 
while in office: 


All election results are annouuced by the Election Commission. 
No person can take an oath of office or deemed to have been elected 
unless his election has been notified by the Chief Election Commi- 
ssioner and he has been declared successful. 


Thus responsibilities and functions of the Election Commission 
are rather too heavy. It was because constitution father wanted that 
the Commission should work in free and impartial manner. It was 
also because the founding fathers desired that each voter should 
cast his or her vote fearlessly. In fact they wanted that Tight to vote 
to every adult citizen should be included as a Fundamental Right of 
the citizens of India. $ 


The constitution has made a provision for the appoi 
i 1 has m i ppointment 
other Election Commissioners and Regional Ce to mee 
the Chief Election Commissioner, in the performance of his function 
lt is also provided in the constitution that the President or Gov 


cf a state, shall; when so requested by the Election CoA 


ission 
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make available to him or Regional Commissioner, such staff as may 
be necessary for tħe discharge of bis their functions. Before the 
passing of Nineteenth Constitution Amendment Act Election Com- 
mission was’ the only competent body to decide lection disputes- 
_But with the passing of this Act this power has been taken away 
from the Commission and vested in the High Courts. 


Art 325 of the constitution provides that no person shall be 
made eligible for inclusion in or toclaim to be included in 2 
special electoral roll on grounds of religion, race, caste or sex an 
that all elections to the Parliament or the state legislatures will be 
held on the basis of universal adult sufferage. At present it is 
provided that only those Indian citizens, who have attained 
years of age shall be entitled to vote. But there isa move that 
voting age should be lowered to 18 years. Incase that materialises 
then many more citizens will get aright to vote. Art 329 of the 
constitution provides that the validity of any law relating to the 
delimitation of the constituencies or the allotment of seats to suc} 
constituencies shall not be called in question in any court. It is also 
provided that no election to either House of Parliament or to the 
House or either House of legislature of a state shall be called in. 
question except by an election petition presented to such authority 
and in sucha manner as may be provided for or under any law 
made by the appropriate legislature. This Article of the constitutio® 
was amended and it was provided by the addition of a new Article 
329 A that no election to either House of Parliament of ‘a persor 
who holds the office of the Prime Minister at the time of such 
election or is appointed as Prime Minister after such election’ 
shall be called to question. Forty Fourth Constitution Amendmen 


Act however, omitted the newly incorporated Art 329 A of the 
constitution. 


CODE OF CONDUCT FOR POLITICAL PARTIES 


It is the main responsibility of the Electio issi see 
that elections are conducted throughout the oE mmission, ray: 
For this it is easential that political parties should be Raver into 
confidence. It is with the help and co-operation of political parties 
that this purpose can be achieved. Unless major political parties 
contesting elections co-operate no code of conduct can be 2 
success. Itis at the time of every election that such a code is 
revised in the light of experience gained at the time of last elections: 


When the code was last given it was provided that no patty 
or individual candidate should involve himself in any activity 
which created hatred or aggrevated differences or resulted i” 
creation of tension between castes and communiites, both religious 
and linguistic. 


It was expected of all political parties that there should be 2° 
mud slugging on individual candidates. Only policies, programmes 
and past performance of the political parties ‘or the individuals 
should be focussed and criticised. 
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considerably increase national income and to take India on the 
path of industrialisation. It laid stress on development of basic 
and heavy industries. The plan also promised _ expansion of 
employment opportunities and reduction of inequalities in income, 
thereby promising even distribution of economic power. 


The Third Five Year Plan covered the period 1961-66, with a 
total outlay of Rs. 10,200 crores. Out of this only Rs. 4000 crores 
were in the private, whereas Rs. 6200 crores in the private sector. 
Its main objectives were to secure rise in the national. income of 
above 5% p.a. and to sustain the rate in subsequent plans and 
increased self sufficiency in foodgrains. Its another objective was to 
expand basic industries to meet requirements of further industria- 
lisation to ensure substantial increase in employment opportunities 
as well as to reduce economic inequalities. After the Third Five 
Year Plan there was Indo-Pakistan conflict and also there were 
severe drought jn the country. There were also such problems as 
devaluation of currency and general rise in prices. resulting in 
erosion of resources available for plan purposes. This delayed the 
finalisation of Fourth Five Year Plan. Therefore in between 1966 
and 1969, there were three annual plans. Each plan of course, 
took into consideration conditions prevailing in those days. Efforts 
were undoubtedly made to make best use of the situation but on 
the whole the state of economy and the non availability of financial 
-resources for plan purposes kept down the size of development 
outlay during this period. 


Fourth Five Year Plan: Fourth Five Year Plan had an outlay 
of Rs. 24822 crores, out of which Rs. 15902 crores were for the 
public and remaining Rs. 8920 crores in the private sector. “The 
plan had several objectives. It also provided for an annual growth 
rate of atleast 5% and that during the plan period priority would 
be given to the production of fertilisers and agricultural equip- ! 
ments. It also said that deficit financing would be avoided to 
check inflationary tendencies, which economy was not bearing. It 
was made amply clear that only such new schemes would be under- 
taken which were essential to keep up the momentum of growth 
already built up and to meet basic needs of the country during plan 
period. In order to check population growth it was provided that 
there would be a massive family planning drive in the country. 


Fifth Five Year Plan: The Fifth Five Year Plan began on 
April, 1, 1974 at a time when the economy was facing severe infla- 
tionary pressures. It had a total outly of Rs. 66353 crores, with 
a public sector outlay of Rs. 39304/-. The objectives of the Plan 
being 5.5° overall rate of growth of gross domestic product and 
expansion of productive employment, It laid stress on agriculture, 
key and basic industries producing goods for mass consumption. 
The plan also laid stress on an equitable price wages income balance 
and on taking institutional, fiscal and other measures for the 
reduction of-social, economic and regional inequalities. 
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It was provided that plan ‘resources would. be.mdbilised by 
way of taxation, ‘borrowing and pricing policies in relation to 
public-enterprises, 


The pianners also promised generatión of employment in the 
rural- areas so that regional-imbalances would be remoyed. The 


plan very clearly said that the objectives were removal of poverty 
and achievement of self reliance. 


New Role of Planning Commission : In 1977 Janta Government 
came into “power ‘at the Centre. 


view that the targets and approaches to the plan should be changed. 


be stress on cottage industries. It was also maintained that the 


Should also be directed to develop rural infrastructure facilities- 


Planning Commission was also reconstituted and at its first 
Meeting held on 3 July, 1977, the Commission agreed that the a 
of the Five Year -Plan should be to very substantially redue 


unemployment, disparities in income and adequate provision of 
public needs, 


2973-78 Plan . Since the concept of rolling plan did. not rule 
out five year plans therefore the Government also prepared pla 
docsment. 


The Draft Plan Said that the principal objecti 


should now be defined as achieving within a Period 


of 10 years. 
(a) the removal of unemployment ang Significant undi- 
employment : 


1, Five Year Plan, Planning Commission, 1976, p, 4, F 
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(b) an appreciate rise in the standard of living of the poorest 
section of the population ; 


(c) provision by the State of some of the basic needs of the 
people in these income groups like clean drinking water, 
adult literacy, elementary education, health care, rural 
roads, rural housing for the landless and minimum 
services for urban slums.””* 


The draft plan covering the period 1978-83 provided for an 
outlay of Rs. 1, 16, 240 crores, of which oulay in the public sector 
was kept at Rs. 69, 380 crores. It was expected that there will 
be potential for 5.5% growth by the end of the period. There will 
also be substantial employment at the end of the plan along with 
eradiction of poverty and establishment of more equal society. The 
planners also promised that within a period of next ten years not 
only that unemployment would be reduced but there would be 
appreciable rise in the living standard of the poor people and some 
basic needs would be provided to these people. Draft Plan being 
basically rural oriented laid maximum stress on integrated rural 
development, agriculture, cottage and smail scale industries and so 
on. It was hoped by the planners that per capita consumption 
level would rise by about 3% during 1983-88. 


Overall Resources of this plan (1978-83) were proviced as 
under : 


(Rs. in crores) 


1. Public Sector Savings 27445 
2. Saving by financial institutions 1970 
3. Saving of private Corporate Sector 9075 
4. House hold Savings 62365 
5. Net inflow from : 

(a) External Assistance 3955 

(b) Exchange Resources 1180 
6. Budgetary provision for current 

deve'opment outlay J 10250 

Total 116,240(2) 


As regards public sector outlay of Rs. 69380° crores the 
planners proposed to finance that in the following. manner : 


Rs. (Crores) 


By way of taxation 12890 


Gross surplus of public. sector.enterprises 02 
Additional resource mobilisation (2) Centre aa 
(b) States 4000 
1. Draft Fifth Five Year Plan; Planing Commission, iY:8 p.” 2 


2, Draft Five i issi z ù 
5 Pr ; an Year Plan, Planning Commission; New Delhi, 1978 ; p. 7. 
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Market borrowing 15985 
Small Savings 3150 
Provident Funds 2950 
Term loans of financial institutions, 1300 
Mise. capital receipts 450 
External assistance and borrowing 7135 


Uncovered gap 


The plan did not much take off because early in 1980 there 
were elections in the country and Janta Party was outsted from 
power., The new government has decided to change the targets 
and approaches to the plan. For that exercise has already started. 


PLANNING PROCEDURE 


States Involeyment in Planning Procedure. In Planning process, 
the Commission does not unilaterally act, but very actively involves 
the State Government. In India first draft of the plan is prepared 
by the Planning Commission after consulting Ministries of Central 
Government and State Governments and taking into consideration 
available and potential Fesources. These are then placed before 


2225 


on the plan proposals €.g.: 
and technical manpower, 
Tesources can be raised from 

tion of the state, availibility o 


the people nation’s tax Paying capacity and blending of the schemi 
in such a way that economic resources and social needs are fully 
met. Thus task ofthe planners is no way easy. 


After taking all these factors into consideration, the Cons 
sion prepares a draft plan which is then widely circuiated to t z 
Union Ministries, State Governments, the public, poiocalpanie 
and all concerned and their comments and suggestions “are ny 
The draft plan is considered in the Central Cabinet and in the stat 


at different levels before it is finally approved as official plan 
document, 


i issi i i thing to 
Planning Commission being an advisory body has no ng 
do with the “apeme aenn part of. the plan. i The en 
has‘not been given any responsibility to directly administer any plan. 
It however, plays a very significant role. Ode ne i ie Tia 
i ion about the plan targets by givi > l pla 
cue speet AE ways and means by which hindrances, if 
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any, could be removed. The Commission evaluates plan projects 
and programmes. 


Committee on Plan Projects. The Committee on Plan Projects 
was set up in 1956, as a result of a resolution of Nationa! Develop- 
ment Council. It is headed by Home Minister, with Planning 
Minister and Depnty Chairman, Planning Commission as its 
members. Some State Chief Ministers are nominated by the Prime 
Minister on this Committee. Union Cabinet Ministers concerned 
with a particular project are invited, when necessary. The Com- 
mittee inspects on the spot important projects approved by the: 
Commission and suggests ways and means by which plans could be 
executed efficiently and wasteful expenditure avoided. Tt is 
also expected of the Committee to make the result of its studies 
available to other projects, so that all are benefited by that. 


Programme Evaluation Organisation. Programme Evaluation 
Organisation was set up in 1952 with the assistance of Ford Founda- 
tion and works under over all supervision and control of Planning 
Commission and in close co-operation with Ministries of Govern- 
ment of India. It provides necessary statistical data and information 
to the Commission. The organisation scrutinises reports which are 
received from the field for the preparation of final report. It has 
been allowed to work independently, without any inteference from 
even the Planning Commission. The organisation is required to 
have general appraisal of the progress of the progtamme and con- 
duct field surveys with a view to finding out the. effect of the 
programme on the life of the society. The organisation is neither 
concerned with the checking of figures nor finding out whether 
investment being made commensurates with the success achieved, 
but is concerned with finding out how far the methods being used 
are suited for successfulimplementation of the programme. Since 


it is an advisory body, it is not binding on the government to accept 
its recommendations. 


Planning Commission’s Performance. Planning Commission js 


now thirty years old and during its existence it has given Five Year 
Pians to the country. f 


* National Income. During First Plan period, as a result of 
planning, national income went up by 1896 whereas increase iv the 
second plan was 20% as against the target of 25%. Third Five Year 
Plan had its own difficulties, but even’ then during three annual 
plans there was modest rise in the national income. In the initial 
years of Fourth Plan, the growth rate in the national and per capita 
income was quite satisfactory but in the later part of the plan ther 
was some slackening. i £ 

Fifth Five Year Plan period saw change of government 
NAE ese art is and 
subsequen ge in plan priorities. National and per capit 
income did not much change’ during this period. Mosk 
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In the agricultural field, index of agricultural production rose 
from 84.4 at the end of Frist Five Year Plan to 102.7 at the end of 
Second Plan. There were droughts during third plan period and 
agricultural production receded to 98:5 in 1965-66. In 1973-74 
index number however, reached. 133.3, In- 1975-76 this number 
Teached 148°6. 

Irrigated Area. There has also been an: increase -in net 
irrigated area. In 1950-51 it was only. 2.08 crore hectares, which 
Tose to 2.27 crores at the end of First Plan Period:; 2.46 crores at 
the end of Second : 2.66 crores at the. end of Third and 4.22 crores 
atthe end of Fourth Plan Period. Itis estimated that by the 
end of 1979 the area brought under irrigation was about 5.471 
crore hectares, 


Power Development. In the field of power development total 
installed generating capacity which was only 2300 MW in 1950 
Which increased to 24000 MW in 1976-77 and further to 26000 MW 
during 1977-78, 


‘Industrial Sector : There has been almost a continuous growth 
in the industrial sector. Upto 1964-65 there had been an increase 
of 9% p.a. in industrial Production. Thereafter the progress had 
been uneven and substantially below the earlier achievements and 
projected expectations. There was a decline of 5.3% in 1965-66 
and was stagnant during the next two years. There was a spurt to 
7.4% in 1969-70 and hovered around 3-4% over the next five years- 
During the period 1974-75 annual growth rate was about 6% but 
during 1976-77 there was however, an improvement when growth 
rate was around 10%. This growth rate has been maintained. 


Education. There was also substantial increase and expansion 
in the field of education where number of school and college going 
children. In 1950-5] the enrolment of school going children 
classes I-V was 191.55 which increased to 701.50 lakhs in 1977-78. 
Target fixed for 1982-83 being 921.50 lakhs. Number of universities 
which was 27 in 1950-51 increased to 105 in 1978. Similarly number 
of teachers in 1950-51 was 5,37,918 but rose to 18,54,460in 1978. 
Number of Higher Secondaty Schools being 1,26,504 at the beginn- 
ing of the plan went upto 7,95,102 in 1978. In the field of education 
a National Adult Education programme was also started in 1978. 


s Health. In the fidld of health whereas the number of doctors 
increased by 250% that of the nurses went up by 500%, as compa- 
Ted with 1950-51. The number of medical colleges which was 30 
at that time has gone to 106 at present. In 1952 Family Planning 
Programme was started to check population growth and it has paid 
good dividends. In the Annual Plan for 1979-80, a sum of 
Rs. 268.18 was provided for health and family welfare Programme. — 


Employment. In the field of employment whereas in 1966: the 
loyed persons i ine À 

esse aes pe 1978. Similar by figures for private sector 
being 6.81 million and 7-05 million Tespectively during the same 


ite zublic sector was 9,38 million it - 
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period. A food for work programme was started under which one 
million-tonnes of foodgrains was climed to have been utilised for 
various types of rural works during 1978-79. 


In the Annual Plan 1979-80 a sum of Rs. 2136.61 crores was 
provided for transport and ‘communications programme as: against 
the approved outlay of Rs. 1794.23 crores during 1978-79. 


A provision of Rs. 13.027 crores has even made for urban deve- 
lopment programme for 1979-80, whereas amount provided for 
social welfare and nutrition for.the same period is Rs. 27.16 crores. 
A toial provision of Rs. 89.65 crores for the development: of back- 
ward classes for supplementary sector bas been made. whereas plan 
outlay for science and technology for the year 1979-80 is Rs 242.38 
crores-and non plan outlay is Rs. 208.26 crores for the same pur- 
pose during the same period.” 


Industrial production also grew up by 7.8% in 1978-79. In 
fact in the industrial field: Planning Commission has played such a 
big role that today India has become one of the ten industrial 
nations of the world. 


. There is however, mounting criticism that Planning Com- 
mission in India has failed to perform its: role. Take eg. emplcy- 
ment. Every time the nation was fed on the promise that 
unemployment will be ended and poverty will be eradicated, but no 
substantial break through has been made. The number of people 
living below poverty line is very high and unemployment 1s of 
serious magnitude. It is also said that the Commission has ob- 
viously failed to play its role of distributive justice. As a 
result of plans all have not been benefited, but. the rich have be- 
come richer and poor still more poover. Then it is said the 
Commission’s role should have been both in the field of production 
as well as distribution. But-whereas it has played its role in the 
field of production, it has completely ignored distribution. This has 
resulted in defective distribution and the benefits of production have 
not reached the masses. 


It is also said that the planners should have concentrated in 
involving the masses in the plan process and should have made the 
rural folk as an integral part of the plan process. But this role too 
the planners have failed to perform. In the villages either there is 
no plan conciousness or there is a féeling that it is an imposition 
from above. .This has much retdared the progress of plans. 

It: was expected of the: planners that they would play a 
balancing role between the material, capital and human resources. 
But the Commission: has not played its role too well in this regard 
as well. As and when there has been occasion and necessity, the 
Commission has pruned and cut dowa amounts from social welfare 
aotivities, rather than any other field of activity. 


—————————————— 
. Figares are based oa A ii cet 
1 ise aise inual Plan, 1979-80, Planning Commission, New- 
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Then Planning Commission was supposed to bring ; down 
agricultural population in india. But with the passage of time its 
seen that neither agricultural population nor landless labour has 
come down. Its role in this regard has too not been much 
success. 


The planners can take credit that they have played their role 
in the agricultureal field, where India has successfully entered the 
cra of Green Revolution. But the critics Point out that such a 
revolution has also resulted in the creation of only few rural elites 
and the agricultural masses have not tisen above their poverty and 
miseries. 


With the passage of time it has been seen that implementation 
is the weakest link of the whole planning system, Targets fixed by 
the plans have never been achieved. 


PLANNING COMMISSION AND ADMINISTRATION 


After independence sphere of state activity has considerably 
increased and such activities with were hitherto out of the sphere 
of state activity have now come under state purview. There has 
been considerable increase in administrative activities in public and 
Private establishments. Due to increased activities contact of the 
Masses with administrators and technocrats has much increased, 
with the result that the role of Planning Commission in administra- 
tion has too very considerably increased. 


Then there can he no expansion in administration and ad- 
ministrative expenditure cannot be increased without Commission’s 
approval. Every developmental task must have approval of the 
Commission before its commencement. The Commission’s approval 
of the programmes results in the establishment of special functiona 
cadres and creation Of such administrative and executive services 
as are considered necessary for the successful implementation O 
plan programmes.. Civil servants are to be trained in a manner that 
they can successfully implement plan projects. 


Pp 
Not only this, but Plapning Commission has played a seni 
jant role in so far as delegation of financial powers is concerned. 
Since the planning has brought the people and administrators 
nearer and closer to each other, therefore, those officers who are even 
at the lower rank, but come in close contact with the masses, had tO 
be delegated with decision making powers, so that grievances an 
Problems of the people were redressed and solved on the spot. Thus 
they were made to shoulder more responsibilities. 


The Commission has also played a big role in the field of 
democratic decentralisation. It has also performed its role in the 
legislative field. Every legislative measure, financial proposal and 
administrative measure which is introduced in the House has 
an eye on the allocations and targets. No cabinet will usually 


> «~~ 
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introduce a measure which has financial implications, which it 
feels it cannot get approved from the Commission. 


ALTERNATIVE TO PLANNING 


__ Much has been said on many forums that Planning Commission 
is not much a success in India. Some have magnified its failures 
beyond proportions. B.S. Minhas once said, “India did follow 
thie strategy of planning and achieved successes in number of areas. 
However, the figures of Indian planning have been glaring enough 
to have petty nearly succeeded in pushing its success into pallied 
insignificance!” But even if it is accepted that the Commission has 
not been in a position to play its role fully well to the satisfication 
of all, then what is the alternative to planning in India ? 


The only other alternative can be that there should be no 
system of planned economy and administration. Some even today 
argue that planning is undemocratic andit is not in keeping with 
democratic traditions to which India is wedded. They go to the 
extent of saying that planning is nothing else but sarfdom. That 
apart, if in India Planning system is abandoned then there is every 
danger that available scarce resources might not be used for priority 
purposes and be put to use for purposes which are of secondary 
national importance. Moreover, “An unplanned action might fail 
to result in achieving the desired objectives because of different 

Steps in the action being mutually conflicting and not being ade- 
quate in view or it may indeed deliver the results but only at the 
end of unnecessarily long chains of steps.”* 


India can think of abandoning planning only when economic, 
social and administrative base has taken deep roots and shock here 
and there will not shake the system from its very foundations. 
Shortfalls and implementation problems haye already focussed the 
attention of executors of plans and administrators in public and 
private sectors. But each system, planning being no exception, has 
its inherent defects which are removed with the time and on the 
strength of experience, which nation gains as the time passes. 
Inspite of critics, defects and short comings, the Commission’s role 
in every walk of India’s national life, more so in the, economic 
sphere is really deep rooted and it is not easy to dispense with that 
under the present situation. 


Ere PIANATOD 
J. Minhas, B.S. ; Planning and the Poor, New Deshi, 1974, p. 4. 
2, Rudra Ashok 3tindian Plan Models, New Delhi, 1975, p. 1. 
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Constitution Amendment Process 


The Constitution of India came into force on 26th January, 
1950, It was the outcome-of hard labour which Constituent Assembly 
put for about 3 years. But no document can remain unchanged 
forall tims to come: It must change with the changing times an 
as such it must have provisions by which it can: be amended as and 
when need arises to meet social, economic: and ` political needs of 
the country. But at the same time it is also essential that it should 
not become a hand maid ‘of a political party, which may change it 
in the way it likes. In India it has all along been believed that 
Constitution is a sacrosant document and it provides steel: frame 
work for the governance of the People. Basic structure of the con- 
stitution, should therefore, always be kept in tact. It was however, 
for some time- during emergency, that the idea was floated that. 


there was no piousness in the document. It should be changed, a$ © 
the time demands: 


For India, there was no such problem about constitutional 
amendment before the inauguration of this present document 


people of India. But situation is becoming difficult day by day 
because constitution can be amended only with the approval of the 
Rajya Sabha and majority of the states. When same political party 
isin power both at the centre as well as in states and also in the 
Lok Sabha as well as the Rajya Sabha, then the difficulty migh 
not arise. But when different parties are in power at the centre an 
in the states and also in the Lok Sabha as well as the Rajya Sabha, 
then difficulties are likely to crop up. 


AMENDMENT PROCEDURE IN INDIA 


The constitution of India is partly rigid and partly flexible 
In other words whereas some parts of the constitution can be casa 
amended, some other parts can be amended in a way which is qui 
different from amendment procedure of an ordinary law of the 
land. Constitution fathers did not knowlingly make it a rigid docu- 
ment because in their opinion such a document was likely to retard 
our national progress. They fully well realised that what was very | 
true today might not be applicable tomorrow. Inthe words of 
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Pt. Jawaher Lal Nehru, “While we want this constitution to be as 
solid and as permanent as we can make it, there is no permanance 
in a constitution. There should be certain flexibility. if ‘you make 
any constitution rigid and permanent, you stop. the nation’s growth, 
the growth of living vital organic people.” Since the need for the 
amendment of the constitution, was felt almost immediately after the 
inaguration of the constitution when the “question of abolition of 
Zamindari arose, therefore, in 1954 Congress Committee appointed 
a sub-committee under Pt. Jawaher Lal Nehru to look into the 
question of amendment of the constitution. 

The Nehru Committee was of the view that in article 326, 
dealing with the powers of the High Court the right to issue direc- 
tions, orders or writs should be restricted to cases in which there 
has been substantial failure of justice or where public interest so 
requires. The Committee also recommended that power of Super- 
intendence enjoyed by the High Court over tribunals under Art 327 
should be curtailed. 

After this Committee however, no serious attempt seems to 
have been made either at the party or governmental Jevel to examine 
the whole issue of constitutional amendment process. Meanwhile 
some ofthe decisions of the Supreme Court were considered as 
hindrances on the path of implementation of socio-economic pro- 
gramme of the Government. Accordingly when Prime Minister Smt: 
Indira Gandhi went for mid term polls in.1971, in the party mani- 
festo it was clearly provided that “‘It will be our endeavour to seek 
such further constitutional remedies and amendments as are nece- 
ssary to overcome the impediments in the path of social justice.” 
After having been returned to power in 1971, the Government 
passed Twenty Fourth Constitution Amendment Act, by which 
Parliament got powers to remove restrictions about amendment of 
the:constitution which were-imposed on it by Gokal Nath case: In 
1973 Supreme Court pave its. verdict in Kesava Bharati case in which 
it said, that the Parliament could amend any. part of the constitu- 
tion, without changing its basis structure. The Court however, 
did not define the term basic structure’, though it said that it 
included securalism, federalism, separation of power and democra- 
tic form of government. Thus some restrictions were imposed on 
the Parliament so far asits right to amend the constitution was 
concerned. 

Both the Congress Government at the Centre and the party were 
quite keen that the constitution should be thoroughly examined and 
necessary changes incorporated in that so that it became a docu- 
ment which could meet the challenges of the time. Moreover, it was 
also the desire of the government and the party that the supremacy 
of the Parliament in matter of amendment of the constitution 
should be fully -> biis ed. At Kamagatu Maru Nagar Session 
the Congress resolvec. ‘Nothing can be secroscant which is not 
able to meet challenges of changing time squarely. The Congress 
therefore, urges that our Constitution be thoroughly re-examined 
in order to ascertain if the time has not come to make adequate 
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alterations to itso that it may continue as a living document, 
effectively responding to current needs of the people and demands of 
the present.” i 

In accordence with this resolution of the Congress, a commi- 
ttee headed by Sardar Swaran Singh was set up by Congress President 
D.K. Barooha. Other members of the Committee were : 

Shri A.R. Antulay 

Shri S.S. Ray. 

Shri H.R. Gokhale 

Shri V.A. Sayed Mahmud 

Shri Rajni Patel 

Shri N.V. Gadgil 

Shri C.M. Stephen 

Shri V.P. Sathe 

Shri D.C. Goswami 

Shri Krishna Mani 

Shri B.N. Banerjee 

Shri D.P. Singh 


After meeting people and representatives of public opinion 
and elected representatives of State Assemblies and Members i 
Parliament the Committee presented its report to the Congres. 
President in May, 1976. It may be remembered that by this uma 
emergency had been imposed. The major recommendations 0 
Committee, as approved by the Congress Committee, were that + 


1. Preamble of the constitution should be amended and it 
should be provided that India should be sovereign democratl’s 
secular, socialist republic. In the preamble the words unity: 
integrity should also be added. j 


2. In matters of amendment of the constitution, the Parlia- 
ment should be „Supreme and it should haye every right to amen 
the constitution in any manner and its every part. 


3. The constitution should be so amended that legislatio? 
passed by the Central and State Governments in implementation ° 
the Directive Principles of the State Policy should not be challenge 
in any court. 


4. That jurisdictions of the High Court in matters of land 
Teforms and labour disputes etc. should be ended and for this ! 
need be, special tribunals should be set up. d 

5. That the centre should have power to send police 22 
security forces in any part of the country. } 

6. That the Centre can declare emergency in any part of the 
country. 


7. Education may be included in the Concurrent list. 


8. The Committee favoured the continuance of Parliamentary 
form of government rather its replacement by the Presidential for™ 
of Government. In the opinion of the Committee, in the later fort 
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of government there was too much of concentration of powers in 
the hands of only one person. 


9. The Committee was of the view that present division of 
powers and subjects between the Centre and States should be 


continued. 

It was on the rccommendations of Swaran Singh Committee 
report that an elaborate Forty Second Constitution Amendment Act 
was passed. 


PARTLY RIGID AND PARTLY FLEXIBLE DOCUMENT 


The founding fathers of the constitution did not wish that the 
constitution should be so rigid that it did not respond to the needs 
of the time. They had the experience of the USA before them, 
where the constitution had become so rigid that other methods had 
to be adopted to make that responsive to the needs of the time. But 
atthe same time they did not wish it to be very flexible so that 
it became a play game in the hands of the political party in power, 
which could amend it ina way that it served its own political 
purpose. But before we actually examine procedure of India’s con- 
stitution amendment let us understand as to what is an amendment, 
Broadly speaking amendment is a very comprehensive term and 
includes alteration, revision, repeal, addition, variation or-deletion of 
any provision of constitution. N A. Palkhivala is of the view that 
an amendment means to improve or better, 10 remove an error ; to 
make changes which may not improve the instrument but which do 
not alter or destory the basic features of the instrument or to make 
any change whatsoever. 


In India, as already pointed out, a controversy has been going 
on whether the legislature has power to amend any and every part 
of the Constitution or part of the Constitution which deals with 
Fundamental Rights of the citizens and is outside the scope 
of Parliament for purposes of amendment. This controversy 
is going on. Those who plead that Parliament is the supreme 
authority to amend each and every part of the Constitution argue 
that Parliament represents the will of the people. After all Consti- 
tution is enacted to serve the needs of the people. It must move 
with the moving times. What are the needs of the people and 
their inspirations are better known to their elccted representatives 
than anybody else. The Judges have no right to stand on the 
wishes of the people by giving interpretations which are not suited 
to social needs. On the other hand the others argue that the 
same Constitution which gave powers to the Parliament to enact 
Jaws and govern over the people has created independent judiciary 
and given it the power of judicial review. As long as present 
document remains tn operation no organ of government has any 
right to curtail the rights of the other. It will be therefore be 
undesirable to say that one organ of government should decide 
what should be the powers of others created by the same constitution. 


Art 368 of the constitution deals with amcndment procedure 
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of the Constitution. “According ‘to this Article of: the Constitution 
the Parliament, in the exercise of its Constituent powers, cal 
amend-by way of variation or repeal any provisions.of-this Consti- 
tusion in accordance with the procedure as laid down in the 
Article. Any proposal for the amendment of the Constitution can 
be initiated by the introduction of a Bill for the purpose, in either 
House of Parliament, and when the.Bill is passed in each House 
by a majority of total membership of that House and by a majority 
of not less than 2/3 of the members of that House present an 
voting, it shall be treated to have been passed by the Parliament. 
It shall then be presented to the President who shall give his assent 
to the Billand thereupon the Constitution shall stand amende 
in accordance with the terms of the Bill; 


provided that if such amendment seeks to make any change in 


(a) Art. 54, Art 55, Art 73, Art 162 or Art 241 or 
(b) Chapter IV of Part V, Chapter V of Part VI or Chapter Í 
of Part XI or 
(c) any of the lists in the seventh Schedule 
(d) Representation of States in Parliament ; or 
provisions of Article 368 i 
the amendment shall also require to be ratified by the Legis- 
latures of not less than:1/2 of the states by resolution to that effec 
passed by those legislatures before the Bill making provision of 
such amendment is presented to the President for assent. 


Clause (3) of Article 368 however, provided that nothing in 
Art 13 shall apply to any amendment made under this Article. 
‘Thus in some cases the Constituticn can be amended only 


when 1/2 of the states have agreed to the proposed amendment- 
These provisions of the Constitution are : 


Art 54. Election of the President. 

Art 55. Manner of election of President. 

Art 73. Extent of executive power of the 
Union. 5 

Art 162. Extent of executive power of th 
State. 

Art 241. High Courts of Union-Territories- 


Chapter IV of Part V : The Union Judiciary 
Chapter V of Part VI : The High Courts in the States. 
Chapter I of Part XI : Distribution of Legislative powers. 
Forty Second Constitution Amendment Act added two more 
clauses in this Article namely : ER A ANN TN 
g nt o itution in 
ONT R III) made or purported: ee feen 
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made under this Article‘ (whether before or aftert he 
amendment of commencement of Section 55 of :the 
Const tution Forty Second: Amendment -Act, 1975) shall 
be called in question in any court or any ground. 


(5) for the removal of ‘doubts, it is hereby declared that there 
shall be no limitation whatsoever on the Constituent 
power of Parliament to amend by .way of addition, 


variations. or repeal the various provisions, of this consti- 
tution under this Article.” 


In Gokal Nath case Supreme Court had held that the Parlia- 
ment had no power to amend Part Il of the Constitution, But 
by passing Twenty Fourth Constitution Amendment Act the Parlia- 
ment got powers to amend every part of the Constitution, including 
Part III. According to the Constitution all Bills about Constitu- 
tional amendments can only be initiated in the Parliament and not 
in any State Assembly. Some Articles of the Constitution however, 
can be moved for amendment only. on the recommendations of the 
President e.g. Art 3-of the Constitution, which deals with seeking 
ehanges in political map of India. Such a permission will however, 
be given only when states going to be effected by this reorganisation 
have ‘been consulted and given sufficient time for expressing their 
opinion. Since a bill dealing with the amendment of Constitution 
is-a.non-money bill, therefore it can ‘originate in either House of 
Parliament. Such -a-bill may be passed jn each House separately. 
It is essential that both the Houses must pass such a Bill. In case 
one of the Houses does not pass it, it will be deemed: that the Bill 
has not been. passed. There is no provision in the Constitution for 
a joint sitting of both the Houses in case of disagreement. 


As already pointed out that some articles of the Constitution 
cannot be amended unless.and until at least half the states of 
Indian federation have agreed.to such an amendment. But there 
are certain provisions: of. the Constitution which.can be amended 
by the Parliament by a-simple majority as is required for passing 
‘of an ordinary law, subject to certain requirements as laid down 
by the Constitution ¢.8- Art3 whioh deals with the alteration of 
boundaries -of existing States. and formation of.new states. For 
this the President is required to consult the states which are going 
to be effected .by such changes. Then comes Art 169 which 
deals with abolition and creation of -Legislative Councils in the 
states, for whith a resolution of state legislature is of course very 
essential and unavoidable.:- 


Other parts of the Constitution which can be amended by a 
simple majority include : 

J. Second. Schedule of the Constitution. 

2. Art 100(3) of the Constitution which fixes quoru 
transaction of business in the Parliament. prora a 


3, Art 105 of the Constitution which deal i 
y rivileges and immunities of Members of Parliament: wi Bowers 
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4. Art 106 of the Constitution which deals with salaries 
and allowances of members of Parliament. 

5. Art 118(2) which touches rules of Procedure and standing 
orders. 

6. Art 11 regarding acquisition and termination -of citizen- 
ship. , 
7. Arts 59(3), 75(6), 97, 125(2), 148(3), 158(3) and 221(2) of 
the Constitution which deal with salaries and allowances of certain 
officers of the state. 


Art 124 which deals with the appointment of judges in the 
Supreme Court. 


Art 1333(3) regarding permiting an appeal to the Supreme 
Court from the judgment of a single judge of the High Court. 


Art 135 which deals with conferring more jurisdictions on the 
Supreme Court. 

Art 81 relating to the delimitation of constituencies. 

Art 137 of the Constitution which deals with Supreme Court's 
powers to review its own judgment. 

Art 343(3) dealing with the continuance of English even after 
15 years of the inauguration of the Constitution. 


Schedules V and VI dealing with administration of scheduled 
castes and scheduled tribes and tribal areas in Assam. 


CONSTITUTIONAL AMENDMENTS IN INDIA 


In India so far Constitution has been amended as many as 
forty five times. At this stage it may be pointed out that in eac 
session non-official or private members constitutional amendmen 
bills are moved, though these are yery rarely passed. Usually eve? 
when such an amendment is accepted in principle by the Govern- 
ment, it gives an assurance that the proposed amendment may be 
withdrawn and the Government itself will come forward with a bill 
proposing comprehensive amendment. Constitution amendmen 
process in India started as early as in 1951 and is continuing even 
Tow. Basic information about constitutional amendments is give? 

elow : 


E T A os Lt, goede dh te ag es a VN tee es 
No. of Year of Articles affected Whether any Whether any 


Constitution Passing New Article Article 
Amendment added? omitted ? 
Ie 1951 15,19,85,87 31A zo 

174,176,341 31 B 

342,372,376 IX Schedule 
1953 81 E 5 
1954 Schedule VII — er 


31,31A,305 S 
1955 SES 


PSN 


- o ooN 
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3. 1955 3 -- i 
6. 1956 269,286, Entry 92 A 
Schedule VII in VI Schedule 
7. 1956 40,80,81,82 258 238,242,243 
131,153,158,168 290 A 259,278,306 
170,171,216,217 350 A 
270,222,224,230 350 B 379 to 391 
231,232,239 372 A 
240,298,37 1 378 A 
8. 1960 334 
9. 1960 Schedule I 
10. 1961 240 & Schedule I 
11. 1961 66 (1) and 71 (I) 
12. 1962 240 & Schedule I. 
13. 1962 371A 
14. 1962 240 (1) 239 A 
Schedules I & IV 
15. 1963 124,128,217,224 A 
. 226,297,311,316 
Schedule VII 
16. 1963 19,84,173 
Schedule III 
17. 1964 , 31 A Schedule IX 
18. 1956 3 
19. 1966 324 
20. 1966 233 33 A 
21. * 1967 Schedule VIII 
22. 1969 275 ) 44 A 
Sct edule I 371 B 
23. 1970 330,332,333,334 
24. 1971 13,368 
BOB he i? 
26. 363 A 
27 1971 3.239 A 239 B PIRS 
1972 240 an c § 
28. = 12A 314 
29! 1972 Schedule IX : - 
30 1972 133 
31. 1973 81,330 
32. 1974 371(1),ScheduleVI 371 D 
371 E 
33. 1974 101,190 
34. 1974 Schedule IX 
35. 1974 80,21 2A : 
z Schedule X 
5. 1975 80,Schedule I 
2 Schedule IV: US Schedule X] 
239 A, 240 


37. 1975 239 A, 240 
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38, 1975. 123,213,239 B 


352,356,358, 
360 
39. 1975 71,329 329 A 
Schedule IX 
40, 1976 297, IX Schedule 
41. 1976 316 
42. 1976 Preamble, 31, 
31C,39,55 31D,32A 100 
74,77,81,82, 39 A, 43 A 189 
83,102,103, 48 A 225 
105,118,145 Part IV A 
150,166,170, 131 A, 139 A, 
172,191,192 144A 
194,208,217, 228 A 
226,226 A,227 257 A 
228;311,312, Part XI VA 
330,352,353, 
356,357,358, 
359,366,368, 
371 F Schėdule VII 
31D 144 A 
43. 1978 145,226,228, 32A 226 A 
366 131 A 228 A 
44. 1978 19,22,30 31,257 A 
31A,31C,38 134A 329 A 
71,74,77,83 Chapter IV in Sections 18, 
103,105,123 Part XII 19,21,22,31, 
133,139 A.150 361 A 32,34,35,58) 
166,172,192 and 59 of 
194,213,217 Constitution 
t 225,226,227, Forty Secon 
Š 239 B, 329, Amendment 
352,356,358 Act, 1976 
359,371 F, 
Sckedule IX 
45. 1980  330,332,334,335,336 


COVERAGE OF EAÇH CONSTITUTIONAL AMENDMENT 
A (PRE 1971 PERIOD) j 


First Constitution Amendment Act: was passed in 1951 i2: 
within a year of-fhe inauguration of the Constitution. It was during 
this period that the’ cases of Kameshwar‘ Singh Vs fte State of Bihar 
and Moti Lal vs the State of .U.P.cameto the courts. ae 
cases difficulties experienced’ were _ about the working © 
fundamental rights, especially the right before law, Tight of freedom 
of speech and right to hold private Property etc, with the help © 
this amendment, the difficulties experienced were removed. 
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Second Constitution Amendment Act was passed in 1953. With 
the help of this amendment it was provided that one member of 
Lok Sabha could represent more than 7.5 lakh persons as well. The 
basic idea of this amendment was that strength of the Lok Sabha 
should remain at 500 and not increase with increase in population. 


Third Constitution Amendment Act was passed in 1954. With 
this amendment powers of the central government were increased, 
as some of the subjects which were originally in the State List were 
now brought on the concurrent list. 


Fourth Constitution Amendment Act was passed in 1955. In 
the case of State of West Bengal vs Bella Benerjee, the Supreme 
Court of India up held the order of lower court that the state should 
pay adequate compensation for the property acquired by it and that 
the courts were quite competent to decide whether compensation paid 
was adequate or not. By this amendment it was provided that the 
courts could not be approached to decide the adequacy of compensa- 
tion. All that was needed was that the property acquired was for 
public purposes and that compensation had been paid to the 
party. 


In the year 1955 Fifth Constitution Amendment Act was 
passed. In the constitution there was no time limit during which a 
state legislature should express its views about the, change in its 
boundaries, which the Centre may like to make. With the help of 
this amendment it was provided that the state will be required to 
express its views on such matters within such period as may be 
specified in the reference or within such further period, as the 
President may allow. 

Sixth Constitution Amendment Act was passed in 1956. It 
dealt with inter-state Sales Tax. It also «mended Seventh Schedule 
to the constitution. 


In 1956 was also passed Seventh Constitution Amendment Act. 
It was necessitated as a result of passing of States Reorganisation 
Act. First Schedule to the constitution was therefore, replaced by a 
new Schedule. It was largest Constitution Amendment Act passed 
till then. 

Under the constitution it had been provided that seats in the 
Parliament and state legislatures will be reserved fora period of 
10 years from the commencement of the constitution for the mem- 
bers of scheduled castes, scheduled tribes and Anglo Indian 
Community. By Eighth Constitution Amendment Act, passed in 1959, 
this period was increased to 20 years. 


Ninth Constitution Amendment Act passed in 1960 Amended 
First Schedule of the Constitution. By this amendment some terri- 
tories in Berubati Union were transferred to Pakistan. This amerd- 
ment was necessitated as a result of an agreemeat signed between 
India and Pakistan in 1958. 
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Tenth Constitution Amendment Act was passed in 1961. 
By this, Art 240 of the Constitution was amended so that Dadra 


and -Nagar Haveli could become Union Territories in Indian 
Federation. 


In 1961 India was to elect its own rresident. In the Constitu- 
tion it had been provided that the President shall be elected by an 
electoral college consisting of elected members of Parliament and 
State Legislatures. By now it was clear that by the time election 
of the office of the President fell due electoral college will not be 
complete. The Constitution was therefore amended. Eleventh 
Constitution Amendment Act. 1961 provided that the election of the 
person as President shall not be called in question on the ground of 
the existence of any vacancy for whatever reason among the 
members of the electoral college electing him. It also amended 
Art 66 of the constitution dealing with the election of the Vice 
President, who was now to be elected by members of an electoral 
college consisting of members of both Houses of Parliament. 


In 1962 also Constitution Thirteenth Amendment Act was 


passed. ‘By this a separate State of Nagaland was created out of 
the existing State of Assam. It also amended Art 371 of the con- 
stitution and provided for special powers of the Governor of Assam 
in respect of hilly tribal areas. 

Constitution Fourteenth Amend in 1962. 
By this Pondicherry was added to the Phin chao 


_ Constitution Fifteenth Amendment Act Passed in 1963 was 
again a lengthy Act. By thi 


was also provided that a judge of the High 
Court could also be requested to sit and ac 


Court. Retirement age of Judges of Hi 
60 to 62. In case there was any dispute about the age of retiremen 
of a Judge of the High Court, the dispute will be decided by the 


President, in consultation with the Chief Justice of India and his 
decision shall be final. : $ 
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right to peaceiui assembly and right to, form associations and 
Unions. Third Schedule’ to’ the- Constitution was amended and 
revised version of oath taking was ihserted and every person who 
took the oath was obliged to sav that he shal] preserve sovereignty 
and integrity of India. 


passed. By this ‘amendment it was provided that any land under 
personal cultivation of any person or any building or structure 
standing on that land could not be acquired lawfully without pay- 
ment of compensation ata rate which shall not be less than the 
market value thereof. It also amended Ninth Schedule to the 
constitution. 


Constitution Eighth Amendment Act, 1966 dealt with Art 3, 
by which the Parliament got power to form anew state or Union 
Territory by uniting a part of any state or Union Territory to 
any other state pr Union Territory. By this amendment two 
explanatory paragrapbs were added to existing Art 3 to avoid any 
ambiguity. 


In 1966, Constitution Nineteenth Amendment Act, was also 
passed. This amended Art 324 of the Constitution by which it was 
provided that the word, “including the appointment of Election 
Tribunals for the decision of the doubts and disputes arising out of 
or in connection with elections to Parliament and to State Legi- 
slatures of the States’ were omitted from clause(I) of the said 
article. In this way powers of the Election Comniission were some- 
what reduced. j 


Constitution Twentieth Amendment Act was passed in 1966. 
With this amendment appointments, promotions Of transfer and 
judgements, decrees and, sentences of certain District Judges who 


were not appointed in accordance with the nrovisions of Art 233 of 
the Constitution were regularised. 


Constitution Twenty First Amendment Act was passed in 1967. 
With this Sindhi was added as one of the language in Eighth 
Schedule. 


Autonomous sub-State of Meghalaya was created in Assam 
with the passing of Constitution Twenty-Second Amendment Act, 
1969. The Parliament was empowered to create.a legislature for 
this sub-state as well, if need be. 


Constitution Twenty Third Amendment Act was passed in 
1969. By this amendment the period for reservation of seats for 
the members of Schedule Castes, Scheduled Tribes and Anglo Indian 
community in the parliament and State Legislatures was extended 


upto January, 1980. 


It may however, be pointed but that both Twenty Second and 
Twenty Third Constitution Amendment Acts could be passed only 
with the-active co-operation of opposition parties. It was because 
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due to split in the Congress partyin 1969. Mrs. Gandhi’s govern- 
ment had been reduced to minority. It was by now very clear to 
the government that itcould not intraduce any radical measure 
even if it wanted to do so, unless opposition parties agreed to such 
a measure. It was in these circumstances that in 1970 Supreme 
Court declared Banking Companies (Acquisition and Transfer of 
Undertakings) Act and Abolition of Privy Purses Act as invalid and 
unconstitutional. The Government was therefore, keen that it 
should have its majority in the Parliament and as such it ordered 
election to the Lok Sabha in 1971. Asa result the congress headed 
by Mrs. Gandhi was returned to power with thumping majority- 
Subsequent Constitution Amendment Acts were passed with the 
object of introducing socio-economic programmes and reducing the 
powers of the Supreme Court, if need be, and if it stood on the way 
of programmes of the Government. 


(B) POST 1971 PERIOD 
Constitution Twenty Fourth Amendment Act was passed in 


mental Rights as well by way of addition, variation or repeal. This 
amendment was made after getting it ratified by more than half of 
the states as required under Art 368 of the Constitution. 

In April, 1972 Twenty Fifth Constitution Amendment 
Act was passed. By this amendment it was provided that no 


Twenty Sixth Constitution Amendment ed in 
1971. The purpose of the Act was to rah lies nee ee an 
other Privileges which ex-tulers enjoyed and also to deprive them 
of Presidential recognition. The Bill was assented by the President 
on 31st December, 1971. With this Bill rights obligations and 
liabilities in respect of Privy Purses were abolised. 
Twenty Seventh Constitution Amendment ssed in 
1971, By this Mizoram and Arunachal Paracas Fided to 
Union Territories. By this Administrator of a Union Territory 
was given powers to issue ordinances, as and when he felt that 
necessary. It also Provided for the Continuance of President's 
Powers to make regulations for NEFA even after it became a Union 
Territory. 
Twenty Eight Constitution Amendment Act was passed in 
1972, With this amendment special Privileges of ICS ofisers were 
dispensed with. It was also provided that neither Supreme Court 
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nor any other Court shall have jurisdiction in any dispute arising 
out of any provision in ‘respect of any right, liability or obligation 
under Art 314. as originally enacted. es Moe 


The.purpose of Twenty Ninth Constitution Amendment Act 
passed in 1972 -was to- protect two Kerala Land Laws from 
being challenged in the court by including them in. Ninth Schedule 
of the Constitution. The Acts in question were Kerala Land Reforms 
(Amendmini) Act, 1969 and Kerala Land Reforms (Amendment) 

ct, . = 


In 1972 Thirtieth ‘Constitution Amendment Act was passed with 
which Art 133 (1) of the Constitution was amended. By this amend- 
ment it was provided that an appeal shall lie to the Supreme Court 
from any judgment, decree or final order in a civil procedure of a 
High Court if the later court certified that the case was of such a 
nature that it need be decided by the Supreme Court. By this amend- 
ment earlier provision that appeal against the decision of the High 
Court laid in the Supreme Court only when amount involved was 
Rs. 60,000 or more was dispensed with. 


The Constitution had fixed maximum strength of the Lok 
Sabha at 500. But India’s population was rapidly increasing and with 
that elected-electorate ratio was very much increasing. In addition 
to this some Union Territories had been given the status of a full 
state. There had also been change in the boundries of some 
states. Accordingly Constitution Thirty First Amendment Act was 
passed by which strength of the Lok Sabha was: increased from 500 
to 525 and that of the Union Territories was decreased from 25 to 
20. Maximum strength of Lok Sabha was thus fixed at 545. 


Thirty Second Constitution Amendment Act was passed in 
1973. By this amendment a provision was made for setting up an 
Administrative Tribunal in Andhra Pradesh which was to have 
jurisdictions over appointments and promotions in the civil service 
cadre at the local and state levels. It was to work outside the 
jurisdictions of High Court. The Parliament was also empowered 
to set up a Central University at Hyderabad. The main aim of the 
Bill was to have full development of Telangana region of Andhra 
Pradesh. 


Thirty Third Constitution Amendment Act was passed in 1974 
by which it was provided that Presiding Officer of a House of 
Legislature was empowered not to accept resignation of an elected 


member of the House, if after an enquiry he was satisfied that such 
a resignation had bee. bta.ucd under coercion or duress. 


In the same year 1974, was also passed Thirty Fourth Consti- 
tution Amesdadent Act. By this Amendment Constitutional 
protection was given to laws passed ty some of the states providing 
for lowering land ceiling. About twenty such laws were included 
in Schedule LX of the constitution. i 
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_ Thirty Fifth Constitution Amendment Act was also passed in 
1974. With this Act Protectorate of Sikkim came to anend and it 
was now made as Associate state of the Indian Union. With this 
amendment a new X schedule was added to the Constitution 
which specified the terms of Sikkim’s merger with India. Sikkim 


was also allowed to send one representative each to the Lok Sabha 
and the Rajya Sabha. 


Thirty Sixth Constitution Amendment Act was also enacted 
in 1975. With this associate status of Sikkim was abolished and it 
was made a full fledged twenty second state of Indian Union. 
new Article 371F was added to the Constitution and it was provided 
that Legislative Assembly of new state was to consist of net less 
than 50 members and was allotted one seat in the Lok Sabha. The 
Governor of Sikkim was given special responsibilities for the 


devevelopment of Sikkim and to work in this discretion in certain 
Tespects. 


Thirty Seventh Constitution Amendment Act, 1975, which 
was the last one passed during pre-emergency era amended Art 
239 A of the Constitution. It provided for Legislative Assembly 
and Council of Minister for Arunachal Pradesh in addition to 
Pondicherry and Mizoram, 


(C) EMERGENCY PERIOD 


.__ thirty Eight Constitution Amendment Act which was passed 
in 1975 Provided that President and Governor could declare 
emergency in the country when the Parliament or state legislature 
was not in session and that such a decision could not be challenged 
in any court. It also provided that when one emergency was !0 
Operation, another emergency could also be declared. 


Thirty Ninth Constitution Amendment Act was passed 00 
10th August, 1975 provided that Parliament could make a law to 


Tegulate any matter relating to or connected with the election of 


President, and Vice President, including the ground on which suc 
an election may be challenged and that validity of such a eye 
shall not be questioned in any court. It also inserted a new Artic 4 
329A by which the Courts were debarred from enquiring intoelectio 
petitions challenging the elections of the Prime Minister an 
Speaker of the Lok Sabha. In the IX Schedule of the Constitution 
38 new entires were made. 
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Fortieth Ccnstitution Amendment Act was passed on 27th 
May, 1976. This amendment provided that all lands, minerals and 
other thing underlying the ocean shall belong to the Union of 
India. Ninth schedule was again amended and several new entires 


were made in that. 

Forty First Constitution Amendment Act was passed on 7th 
September, 1976. With this Art 316 of the Constitution was amended 
and with that age of retirement of Chairman and members of State 
Public Service Commission was raised from 60 to 62 years. 

Forty Second Constitution Amendment Act brought far reach- 
ing changes in the Coustitution. This amendment may be viewed in 
d that in the Gokal Nath Case, the Parliament could 
ing with Fundamental Rights. It had also 

. ation Act and Privy Purses Act, which 
overnment. It was felt that this attitude 
of the court was likely to retard socio-economic programme of the 
government. In the election manifesto issued for the elections of 
1971, the Congress Party had promised that in case it was returned 
to power, it will remove all such hindrances which stood on the 
way of implementation of its policies and programmes. Swaran 
Singh Committee also recommended that in certain respects powers 
of the court should be curtailed. It was in this background that 
Constitution Forty Second Amendment Act was passed. Some of 
the important changes made by this Act were as under : 

_ By this amendment Preamble of the Constitution was changed 
and it was clearly specified that India will be a secular and socialist 
state. It meant that India will be completely religion free state 
and also that it was bound to bring about socio-economic changes. 
Then another change which was introduced in the Preamble was 
that it was provided that every citizen of India shall be required 
to preserve not only the sovereignty but also integrity of India. 

It was now provided that no law which dealt prohibition or 

anti-national activities shall be declared as void by the courts 
of law. 
Hitherto Fundamental Rights had precedence over Directive 
Principles. It was now provided that the later shall have precedence 
over the former. It was provided that individual rights must 
harmonise with social good. 

Then it was provided that Supreme Court shall not consider 
constitutional validity of any state law in any proceedings under 
Article 32 of the constitution unless constitutional validity of any 
central law was also an issue in such proceedings. 

Tt was also provided that the state shall provide free legal aid, 
by suitable legislation of schemes or in any other way to ensure that 
opportunities for securing justice were not denied to any citizen by 
reason of economic or other disabilities. 

y the addition of 43A of the Constitution it was provided 
that the state shall pass legislation by which worker’s participation 
in the management shall be made compulsory. 
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By the insertion of Art 48A of the Constitution it was made 
the duty of the state to make efforts and to Protect and to improve 
the environment and to safeguard the forests and wild life of the 
country. 

N new part, was added to the Constitution by which.it was 
provided that it was the duty and responsibility of each -citizen to 
perform certain fundamental duties. Hitherto the citizens of India 
enjoyed only Fundamental Rights. a 


Art 74 of the Constitution was amended and it was now 
provided that it was obligatory on the part of the President to 
accept advice of the Council of Ministers. In other words from 
now the President had no discretionary powers. 


Normal life of the Lok Sabha by amendment of the Constitu- 
tion, was now raised from 5 to 6 years. Similarly life of the state 
Legislative Assemblies was also increased from 5 to 6 years. 


It was now provided that for deciding constitutional validity 
of a law minimum seven Judges will sit and the case will be decided 
by 2/3 majority. 

_.The High Courts were not empowered to decide cases im 
which Constitutional validity of an Act was involved. 


of Constitutional validity of any centr. 
determination of such question was nec 


the case, such a case could be calle 
disposal. 


al or state law and that the 
essary for the disposal of 
d by the Supreme Court for 


Provision was also made for the tra i i 
} nsfer of certain cases from 
High Court to the Supreme Court, if th 


i at e ient 

for meeting the ends of justice, ae eet 
It was provided that when a question of Constitutional validity 

minimum of number of Judges 


l was five, If however, the court 
misted of less than five Judges then all the Judges shall-sit to hear 
cases. 


It was provided that there would be 


tuencies till 2000 A.D. and seats as fixed on 
shall hold goo 


no adjustment of consti- 
the basis of 1971 census 

The Parlament will decide about disqualifications for member- 
ship of Parliament, but before deciding about such disqualification 
it will consult the Election Commission. 


The Union Government got powers to deploy armed 
forces of the Union for dealing with grave situation, law and order 
1n any of the states. Such a force when deployed, shall work under 


the general superintendence and control of the central and not of 
the state government: 
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to public services at the centre or in the states. Thus Courts were 
denied jurisdictions in such cases. 

The President. was empowered to declare emergency in whole 
or any part of the country and Parliament was given right to enact 
a law which shall be applicable to whole of India. The period 
during which emergency was to remain in operation was increased 
from 6 months to one year. 

The High Courts could issue writs only in cases where there 
were contravention of statutory provision causing substantial injury 
to the petitioner and in cases where there was an illegality resulting 
in substantial failure of justice. 

It was provided that the central government could create All 
India Judicial Service which shall not include any post inferior to 
that of a District Judge. 

The Parliament now got absolute powers to amend any patt of 
the Constitution. 

Such far reaching changes in the constitution were made at a 
time when most of the opposition leaders were in jail and thus could 
not express their views. Moreover, the Lok Sabha had lived its 
normal life of 5 years and was living on the borrowed time, which 
it had got by extending its life for another year. 

The Government of Smt. Indira Gandhi however, decided to 
have elections in 1977, though the life of the Lok Sabha had been 
extended by ayear. Asa result of these elections it was voted out 
of power and Janta Party headed by Morarji Desai formed govern- 
ment at the centre. New government felt that the outgoing govern- 
ment had introduced many distortions in the constitution and that 
it was the responsibility of the present government to remove 
imbalances which Forty Second Constitution Amen 
introduced. The new government was sure that the courts of 
law had been deprived of their powers in many ways I 
executive government had become very powerful. It was decided to 
remove distortions of the constitution. Since it had not the required 
2/3 majority in the Rajya Sabha, therefore ited to-depend on other 


parties for getting the constitution amended.. It thus could not go 
very far away. During its stay of 2} years In office, it passed two 
Constitution Amendment Acts namely Forty Third and Forty 
Fourth. 

(C) UNDER JANTA RULES 


Forty Third Constitution Amendment Act was passed in 
April, 1978. By this amendment, Art 31 D which prohibited the 


courts to look into cases which dealt with anti-national activities and 
associations was omitted. Similarly Art 32 A which provided that 
Supreme Court could not look into constitutional validity of a state 


law, unless central law was involved was also omitted and the courts 
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were now given back their powers. Arts 131 A and 144 A which 
deprived Supreme Court of some of its powers was omitted. Arts 
226, 226A, 28, 228 A and 366 were also omitted by this 
amendment. 


Rights and was made only a legal right. It was provided that no 
person shall be kept under detention under any preventive detention 


Forty Fifth Constitution Amendme i 
) nt Act vided that 
Teservation of seats for Scheduled Castes and Schedule Tribes in 


maa bodies, should be extended by another period of 


SHORTCOMINGS IN THE AMENDMENT PROCESS 


The constitution of India is partly rigid and partly flexible. 
Constitution fathers had of course expected that with the passage 
of time constitution will have to be amended but even perhaps they 
did not anticipate that ina very short span of time so freq ent. 
changes will have to be made. But in the amendment p: cess 


aan difficulties and lacunas have been found with tt: pass, ge of 
ime. 
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India isa federation and in that states are as much partici- 
pants as the centre. But the states have been given no initiative for 
the amendment of the constitution. It would have been better if 
these too would have been given such initiative. 


Secondly, some parts of the constitution can be amended only 
when half the states ratify that. There is however, no provision 
in the constitution about the time during which such ratification 
may be made. Thus the states can take their own time for the 
ratification of an amendment. In case there is too much of delay 
then the very purpose of making the amendment may be defeated. 


Then there is another situation. A party in power at the centre 
might purpose a constitutional amendment and get that ratified by 
the states as well. But by the time the requisite number of states 
have passed amendinent and sent their resolutions, the government at 
the centre might change and the new government might not be inter- 
ested in the purposed change and might like to advice the President 
to sign the proposed amendment. In that situation what will happen. 
The constitution is silent about that. 


Then another point which is not clear is whether the states 
can revise their opinion, once these have communicated their view 
point to the Centre. 


It is equally not clear what time will the Centre take to imple- 
ment a resolution of the state legislatures e.g. their proposal about 
the abolition or creation of Upper House in a state. 


Constitutional Amendment is a serious affair because it effects 
the whole federal structure of the country. It is therefore, very 
essential that it should be taken very seriously. The constitution 
may be amended when that is a must and unavoidable. It is equally 
essential that sufficient time should be given to the members for 
seriously thinking over the amendment proposal and the public to 


express their view point. 


20 


Democratic Decentralisation 


PANCHAYATI RAJ IN INDIA 


In the past states used to be police states and their main 
concern was that of punishing the people and collecting taxes. As 
long as-the villages paid the taxes the state did not interfere in their 
working and thus the villages enjoyed considerable autonomy. The 
village Panchayat decided its own cases and hardly a matter was 
referred to the central government. The idea of Panch Parmeshwar 
i.e. God resides among the five village Panchs was quite common. 
The position continued under the Muslims as well. But the Britishers 
wanted to change the situation. Instead of decentralisation they 
Tolowed the policy of centralisation, but found that unsuitable for 

ndia. 


During freedom struggle national leaders in India assured the 
people that in free India Panchayats will get back their lost power 
and glory. Mahatma Gandhi, strongly belivied in the establishment 
of Panchayati Raj and in decentralisation rather than centralisa- 
tion of authority. Accordingly our constitution makers, in the 

Directive Principles of „State Policy’, enjoined upon the govern- 
ments, both in the centre as well as the states, that the Panchayti Raj 
should be established as quickly a possible. 


_ _ The system of community development as a first step was started 
in 1952. Under the system each state was divided into blocks under 
the supervision of a Block Development Officer But somehow the 
system did not work well because the desired co-operation of the 
villagers to the whole programme was not forthcoming. In 1957 
Balwantrai Mehta Committee was set up to review the working of 
Community Development Programme, The Committee had wide 
terms of references. It was to suggest arrangements for the execution 
of the programme with special reference to intensification of activities 
in the sphere of agricultural production and measures of co-ordi- 
nation between different Ministries at the centre. It was also to 
Suggest organizational structure and methods of work with a view 
to securing greater speed in the despatch of business. Its other terms 
of reference were : Mas: 
(a) what was the need of perenne for effective implementa- 
tion of community projects z 
isting training facilities were adequate to micet 
P Bes ERE of personnel for community project 


work ? eS, 
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(c) How far has Community Development programe succeeded 
in utilising local initiative ? 
(d) How far there has been improvement in economic and 


social conditions of the people on account of community 
development programme ? 


The Committee was also given full liberty to suggest any 
measure for the improvement of the Scheme. It submitted 
its report by the close of the year and recommended establi- 
shment of Panchayati Raj System. It suggested that whole system 
should be so organised that the villagers participated in their own 
affairs and the rural people developed a capacity for taking decisions. 
The Committee -also recommended that there should be elected 
bodies at village, block and district levels. The government should 
also try to surrender some departments completely to the villages. 
It also recommended a three tier system namely (a) Panchayat 
(b) Panchayat Samiti and (c) the Zilla Parishad. It suggested that 
adequate financial resources should be provided to these bodies to 
enable them to discharge their obligations. These institutions should 
also be made a channel for all programmes of socia] and economic 
development. 


Panchayati Raj System in Rajasthan. Rajasthan was the first 
state in India which embaiked on the programme and in 1958 
started experimenting the new system. Under it the whole system 
was to work as under : 


(a) Gram Sabha, (b) Panchayat, (c) Nyay ı Panchayat. 
(d) Panchayat Samiti, (e) Zila Parishad. 


Gram Sabha. It consists of all the adults of a village and 
meets at least once in six months. In one of the meetings policy is 
decided while in another implementation of the policy is discussed. 
It is a very strong and effective organ in the whole setup. It exa- 
mines annual accounts of the Panchayat and takes stock of its 
administrative work. It also gives guidelines for future work. 


Panchayat : The members of the Gram Sabha are entitled to 
participate in the election of Panchayats. They elect both the 
Panch and the Sarpanch. The strength ofa Panchayat is minimum 
5 and maximum 20. In addition to this there is provision for the 
cooption of ladies and’members of scheduled castes and scheduled 
tribes. The Sarpanch is the executive head of the Panchayat. It 
has also a Secretary. The Panchayat formulates its own budget 
within its own resources and is the final decision making body. In 
some of the cases decision is taken by 2/3 majority but usually 
majority vote is taken as decision of the Panchayat. Sarpanch js 
answerable to Gram Sabha. It maintains roads and wells, public 
health and keeps a record of deaths and births. 


In order to relieve the villagers of knocking the courts of 
Jaw, the Panchayats are grouped together. Five to seven Panchayats 
ccnstitute a Nyaya Panchayat, each Panchayat having one Tepresen- 


416 INDIAN POLITICAL SYSTEM 
a s 


i ; 
tative. Chairman of Nyaya Panchayat is elected from among its 
own members. It has jurisdiction over small civil and criminal 
cases. 3 

Indirect elections are held for Panchayat Samiti. It includes 
all Sarpanchs, M.L.A’s belonging to the area, representatives of 
gramdan villages, Chairman of service cooperatives, Chairman of 
matketing societies, S.D.O. etc. Chief executive officer is. Vikas 
Adhikari who is assisted by Fxtension Officers. The Samiti is 
responsible for taking steps for increasing agricultural production, 
improving health, means of communication, cooperative system, 
animal husbandry, cottage industries, small saving schemes and 
spreading education. It is a very powerful body and is primarily” 
responsible for making the programme a success. It can frame its 
own programme within the state Plan. In this women and members 


of scheduled castes and schedule tribes are given special represen- _ 


tation. It coordinates the work of different Panchayats in the block 
and looks after development work in the area. It executes com- 
munity development prograuime. 

Panchayat Samitis function through Standing Committees. 
Each Standing Committee is given a specific function. Each Samiti 
has a President and important Standing Committees are presided 
over by him. The chief executive officer of the Samiti is Block 
Development Officer who is assisted by. Assistant Development 


Officer and village level workers. They are paid government . 


servants and as such are under the administrative control of the 
Deputy | Commissioner. But they are supposed to carry out the 
instructions of -Panchayat Samiti. Thus they are under the control 
of both the bureaucratic and democratic set up. - 

At the head is Zila Parishad. Its members are also indirectly 
elected for a period of 3 years. It includes Presidents of all 
Panchayat Samitis, M.L.As and M.Ps of the area and also District 
Development Officer. Ladies and persons belonging to schedule 
castes and schedule tribes are coopted, if necessary. Chairmen of 
Central Cooperative Bank and District Cooperative Union are made 
its members.Chairman is elected by an electoral college. It works 
through Sub-Committees. It has whole time public servant as make 
its Secretary. Zila Parisad has no executive but only supervisory 
functions. It examines budget of the Panchayat Samitis an 
coordinates their activities. It helps the State Governments in the 
implementation of their schemes. 

Panchayati Raj System in Maharashtra: Maharashtra has 
adopted Panchayat Raj System on the pattern of Rajasthan with 
the. difference that as against Rajasthan, Zila Parishad here is very 
powerful and strong. Its members here are directly elected by the 
people and thus Zila Parishad enjoys the confidence of the masses. 

Its membership includes 40-60 directly elected members, Chairmen 
of Panchayat Samitis, to a maximum of 5, the Chairmen of Federal 


Cooperative Societies and also few women members. It prepares. 


and implements all development plans of the District. Its members 
are elected for a period of 5 years. 


—. 
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Panchayat System in U.P. : U.P. is one of the biggest states 
of India, both in area and population. There are many villages in 
U.P. and as such introduction of Gaon Hakumat in U.P. in 1948 
was a very bold experiment. U.P. has at present about 72,000 
Gaon Sabhas. There is a Sabha in each village which has a 
population of about 250 or more. Each adult has been given a 
tight to vote inthe election of members of village Panchayat. 
Except reservation for schedule castes etc. there is the system of 
joint electorate. The Pradhan of the Panchayat is elected directly 
by the people for a period of five years. Each village has Gaon 
Sabha which elects members of village Panchayat. 


Panchayat System in Jammu and Kashmir ; In Jammu 
and Kashmir programme has made considerable progress and 
Panchayats in this state are also enjoying considerable independence 
and autonomy. In 1958 was passed Jammu and Kashmir village 
Panchayat Act. Under the provisions of the Act. Panchayats and 
Block Panchayat Boards have come into existence. Now each 

village or group of villages, as the population warrants, has a 
Panchayat. There is also a Gram Sabha in each village, which 
consists of the adult population of the area. These people in turn 
elect their members for village Panchayat and Panchayat Boards. 
; The strength of each Panchayat varies from 7 to 11. Gram Sabha 
A approves budget of the Panchayat, Panchayat Boards consist of a 
i representative each of the Panchayat in that area. There are about 
900 village Panchayats is Kashmir at present. 


Sources of Income : Panchayats, in the past used to be very 
prosperous and self-sufficient. In fact these used to be called little 
republics. But now their character has changed and these are not 
self-sufficient at all. Economically their sources of income are 

very poor. Some of the main sources of income are: (a) animal 
tax, (b) registration of animal fees, (c) vehicles, such as cart or 
bullock cart tax, (d) local trade tax, (e) building tax, (f) rent from 
village property, (g) and from local government District Boards, 
(h) fines on account of violation of Panchayat laws and (i) fees paid 
for presenting civil and criminal cases before the Panchayats, * 


Sources of Expenditure : As against these sources of income 
the sources of expenditure are many more. The Panchayats are 
required to perform many administrative, judicial and other 
functions, which have been enumerated above. These sources 
Tequire expenditure which the Panchayats cannot spend from their 
limited income, with the result that the pace of progress has consi- 
derably retarted. If it is desired that the Panchayats should enjoy 
their past glory, these should be made economically self-sufficient. 


In this connection it may be pointed out that Balwant Rai 
Mehta Committee recommended that Panchayat Samitis should be 
allowed to raise funds from land revenues, remts from its property, 
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7 X, tax on professions and trades, pilgrim tax, entertainment 
eee on SAAS education, proceeds from fairs and markets 
shares from motor vehicles tax and grants from the government. 
It also recommended as it should have certain compulsory functions 
on which it will be required to spend, These included water supply 
for domestic use, sanitation, maintainance of streets, drains, tanks, 
street lights, roads, bridges, drains, Primary schools, relief of 
distress and welfare of backward classes. The Panchayats should 
raise funds by way of property or house tax, tax on markets, 
vehicles, termination or octroi, tax, conservancy tax, fees to be 
charged for registration of animats sold within its jurisdiction, fees 
from slaughter houses, lighting rates, water rates and by way of 
grants from Panchayat Samitis. 


DISTRICT MAGISTRATE AND PANCHAYATI RAJ 
INSTITUTIONS 


During the British days District Magistrate never considered 
himself as the servant of the people. But now his role has altogether 
changed. He is supposed to be friend, guide and philosopher or the 
village Panchayat. Balwant Rai Mehta Study Team on the Com- 
munity Development and National Extension Service said : 


ment. Where he is not 
annual assessment of the wo: 


in work, their dealings with the peo 
integrity, he should be invested w 


Similarly the authors of the Third Five Year Plan said, ‘The 
Collector of the District will 


responsibility in facilitating the s 
tions. He has the duty of ensuri 


fields, close contacts between the latter and the Panchayat Samitis 
and Extension Officers at the block level, 


An important aspect of the Collector’s work will be to assist 
democratic institutions and the Public services in developing right 
conventions in day to day work and in contribution in fulfilling 
common objectives.” Similarly Late Prime Minister Mr. Lal 
Bahadur Shastri while addressing the National Development 
Council in 1964 said : 


“All too often we think of these things at the national level 
and the state level, while there is neglect and even confusion 
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at the village level. The farmer has now to deal separately with 
representatives of different government agencies, each owing 
allegiance to a Department or Ministry at the headquarters of 
the state or central government. The co-ordinating role which 
the district officer used to play in the past has been lost. [ 
would suggest to all the Chief Ministers present here to day, 
that they should restore to district officer, whether he is known 
as the collector or the deputy commissioner, the status of a 
co-ordinator of all governmental activities in the district and 
confer upon him the responsibility of guiding all the efforts 
undertaken on behalf of government, central or state. This may 
well mean splitting up the larger districts into more compact 
administrative units. This task should be faced as one of 
urgency. I would like to emphasise this point. Some of the 
districts, for instance in Uttar Pradesh, Bihar and West Bengal 
are very large indeed. It will be advisable for better adminis- 
tration to break up these districts even if it means more 
expenditure which will be worthwile.” 


COMPOSITION AND FUCTIONS OF ZILA PARISHADS 


In many states Presidents of all the Panchayat Samitis are 
ex-officio members of Zila Parishad. In some other states some 
elected representatives of Panchayat Samitis are also members of 
Zila Parishad. -Usually special representation is given to the 
members of scheduled caste and and scheduled tribes on the Pari- 
shad. In some of the states MLAs ; MPs; MLCs. are also members 
and have a right to vote and hold office. In states like 
Madras and Andhra Pradesh District Collector is eligible to be- 
come chairman or member of the Parishad or its standing 
committees. There is also a provision for the cooption of members 
on the Zila Parisad. Such members must have special qualifica- 
tions either in administration or education etc. Representatives 
of cooperatives are elected to Zila Parishads in some of the States 
including Bihar, Madhya Pradesh, U.P. and Rajasthan. In the States 
of U.P., Tamil Nadu, Bihar etc. a provision has been'made by which 
the representativies of municipalities, district boards and notified 
area committees are seated in the Zila Parishads. In Bihar Pancha- 
yat Parishads send their representatives to Zila Parishads. 


Each Zila Parishad is presided over by a chairman who is 
usually an elected representative of the people and is paid some 
travelling allowancé as honorarium. He carries out the administra- 
tion of the Parishad with the help of some staff. At the District 
level District Megistrate supervises the work of Zila Parishad. The 
task of planning work and the execution of planning programme is 
the responsibility of Additional District Megistrate (Planning). At 
the Block level, the Block Development Officer is’ senior most officer, 
He acts under the direct control of Chairman of the Parishad. At 
the village level are village workers such as Gram Sewak and Gram 
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Sewikas. Each Zila Parisad has a permanent Secretary, who also 
works under the direct control and supervision of the Chairman 
of the Parishad. 


In order to function smoothly Zila Parishad sets up Standing 
Committees. The Committees with the help of the District Officers 
and technical as well as advisory staff prepare development plans 
for the Zila Parishad. These also review development and execution 


of these Plans. Usually Chairman of Zila Parishad is the Chairman 
of these Committees. 


Usually a Zila Parishad is required to perform (a) adminstra- 
tive and advisory functions, (b) municipal functions, (c) planning 
and community development functions and (d) miscellaneous func- 
tfons, The Parishads coordinate activities of Panchayat Samitis. 
They supervise administrative work of these bodies and render 
advice to the state government about the implementaion of different 
development plans. These are responsible for maintaining roads, 
providing drinking water, hospitals, maternity and child welfare 
centres. These are responsible for the execution of community 
development projects and Progrommes. These look after industries 
in the Disctrict and also watch progress of education at primary 
middle level. In the State of M.P., Karnataka and Punjab these 
scrutinise the budgets of Panchayat Samitis and in some other states 
are empowered to adjust the budget to Panchayat Samitis to suit 
to that of the Parishad. 


Main sources of income of Zila Parishad are grant-in-aid from 
the government, taxes which the Parishads are empowered to 
levy, grants and funds which are Placed at the disposal of Parishad 
for the execution of a particular Project. shares of landless 


aug other local cesses and share from ` Panchayat and Panchayat 
amitis. 


DIFFICULTIES OF THE PANCHAYATI RAJ SYSTEM 


In spite of the fact that the government is very keen to make 
the system a success, unfortunately the system has not met desired 
success. Co operation of the villagers to the desired extent is not 
forthcoming and itis still believed that the programme is being 
imposed upon them. Those responsible for the execution of the pro- 
gramme have failed to make the people realise that it is in their own 
interest that they should make the whole programme a success. As 
long as willing co-operation of the people is forthcoming nO 
Programme can be a suecess. 


The people are illiterate and they do not fully realise jal 
appreciate the change and the silent revolution which the new Sami ig 
was introducing. Each election for electing the members of 5a RRE 
and Parishads, instead of brining goodwill, understanding 
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harmony, creates feeling of ill will and disharmony. The villagers get 
themselves divided into camps which is not in the interest of the 
village as a whole. In addition the masses are as yet not politically 
conscious. As yet they do not realise the significance of vote and the 
manner as well as the method of rightly and judiciously casting the 
vote. They are still swayed by personal and caste considerations. 


The finances placed at the disposal of these bodies are very 
limited. In fact due to lack of finances they cannot get the apprecia- 
tion and win the co-operation of the people. They still feel that the 
programmes of these bodies are only minor and thus do not attach 
any signifinance to them. The villagers have so far failed to produce 
selfless leaders. The leaders usually come forward with selfish ends in 
view and as soon as they successfully grind their axe they disappear, 
leaving the people in lurch. There is not sufficient guidance for 
the village people. Public servants who are supposed to guide them, 
fail in their objective. Usually they do not place then in their 
position and instead of guiding them they criticise them and thus 
very much discourage them. They are also drawn from the urban 
areas and as such do not understand the problems of villagers. 


The villages are dominated by powerful feudals or Zamindars. 
Their hold is so strong and they guide the whole show in such a 
manner that they make democracy and democratic institutions a 
mockery. Though it was hoped that political parties will not inter- 
fere in the working of the Panchayat, yet unfortunately in actual 
practice there has been too much interference of these parties. 


There is no doubt that the difficulties are real and practicable 
but to think that these are unsurmountable is something ridiculous. 
One of the important solutions is that masses should be made 
to realise the significance and effectiveness of the change which is 
gradually coming through this programme. Once the people realise 
this and come forward to make the programme a success there, can 
be no doubtin the success of programme. As long as the people 
feel that it is being imposed upon them, there are no changes of its 
success. But this change cannot bé brought by government alone. 
For this the co-operation of both the governmental and non-govern- 
mental agencies is very much needed It is very much true that 
once new vision is successfully portrayed everything else will auto- 
matically follow. 


ACHIEVEMENT OF THE SYSTEM 


But it is wrong to believe that the whole system has failed and 
the nation has gained nothing out of this. The achievement is that 
the villagers have come to understand the magnitude of their pro- 
blem. They have realised the need and appreciate that unless 
effective steps are taken their problems can find no solution. Then 
another solid achievement of the programme is that the fear of 


> 
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bureaucracy and public servants is now vanishing. These are now 
not considered as bosses of the British days but their public servants. 
They discuss their problems with them and try to find out solution 
to their problems. Then another achievement is that the people are 
now being trained on demoratic lines and have began to love 
democratic institutions and organisation. 
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